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H.R. 1670, THE FEDERAL ACQUISITION
REFORM ACT OF 1995

THURSDAY, MAY 25, 1995

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT, AND
: COMMITTEE ON NATIONAL SECURITY,
Washington, DC.

The committees met, pursuant to notice, at 10:07 a.m., in room
2154, Rayburn House Office Building, Hon. William F. Clinger, Jr.
(chai_l(irlpan of the Committee on Government Reform and Oversight)
presiding.

Government Reform and Oversight Committee members present:
Representatives Clinger, Ros-Leitinen, Zeliff, McHugh, Horn,
Mica, Blute, Davis, Fox, Tate, Gutknecht, Bass, LaTourette, Collins
of Iliinois, Spratt, Kanjorski, Maloney, Taylor, Moran, Green,
Meek, and Mascara.

National Security Committee members present: Representatives
Spence (chairman), Hunter, Bateman, McHugh, Bartlett, Watts,
Lonfley, Hastings, Montgomery, Skelton, Sisisky, Spratt, Tanner,
Taylor, Edwards, Harman, McHale, and Geren.

vernment Reform and Oversight Committee staff present:
James Clarke, staff director; Ellen Brown, procurement counsel,;
Kevin Sabo, general counsel; Judith McCoy, chief clerk; Chen
Tillett, assistant chief clerk/calendar clerk; Russell George, staff di-
rector/counsel for Subcommittee on Government Management, In-
formation and Technology; Susan Marshall, procurement specialist;
Ron Stroman, minority %%puty staff director; Dave Schooler, minor-
ity chief counsel; Cecelia Morton, minority office manager; Ellen
Rayner, minority chief clerk; Cheryl Phelps, minority professional
staff; and Miles %’{omney, minority counsel.

National Security Committee staff present: Robert Rangel, dep-
uty staff director; and Andrea Aquino, staff assistant.

r. CLINGER. The Commmittee on Government Reform and Over-
sight will convene at this time.

Today, we are looking forward to hearing from many distin-
guished Government and industry witnesses, individuals who rep-
resent a vast breadth of knowledge and wisdom regarding the pro-
curement process.

As you know, in the last Congress we passed the Federal Acqui-
sition Streamlining Act of 1994; and although FASA was consid-
ered the most comprehensive procurement reform in more than a
decade, FASA went only part of the way in modernizing the sys-
tem. That is why Chairman Spence and I introduced H.R. 1670, the
Federal Acquisition Reform Act of 1995, in order to move the Fed-
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eral procurement system closer to a commercial-type process. I
want to thank Chairman Spence very profoundly for his dedication
and commitment to working with our committee on this critical ef-
fort.

I am pleased to note that this is our first joint hearing with the
National Security Committee, and I look forward to continuing this
atmosphere of cooperation in the future. It has been a wonderful,
cooperative effort.

Some may say we should rest on our laurels and let the system
absorb the changes made last year by FASA. But, clearly, the sys-
tem still cries out for fundamental change. Make no mistake, com-
petition is the driving force of our free enterprise system and, con-
sequently, must remain the driver behind our efforts to reform the
current Federal procurement process.

Our proposal seeks to allow firms to concentrate their energies
and resources on Government business that they can realistically
meet by permitting the Government’s acquisition professionals to
focus competition—in other words, provide meaningful competition,
not competition simply for competition’s sake.

Our proposal also takes the next logical step in promoting the
Government’s acquisition of commercial goods and services by seek-
ing to establish more commercial-like procedures which will free
businesses from remaining Government data and audit require-
ments, simplify the sale of commercial items and promote the Gov-
ernment’s use of commercial sources.

Simultaneously, the bill eliminates the guesswork from the cur-
rent bid protest and dispute resolution maze by creating a single
administrative entity to handle such matters with a single set of
efficient procedures to expedite the process. We have tried to fash-
ion a sensible middle ground between the executive agency’s wishes
and those of industry.

We will be interested to hear our witnesses’ views on that effort.

The bill also promotes better Government/industry relationships
by repealing provisions of law that currently impede communica-
tion between the Government and industry and fosters long-term
relationships with quality suppliers—much like commercial busi-
nesses do.

From the time the Second Continental Congress established a
Commissary General in 1775, the Federal procurement system has
commanded the attention of both public officials and the American
taxpayer. In many respects, we still are guided today by the same
considerations the Commissary General faced in 1775: how to pro-
vide meaningful competition, obtain quality goods at reasonable
prices and ensure accountability of public officials for public trans-
actions. And, too, as in 1775, we are under great budgetary con-
straints that drive us to look at ways to meet our goals yet do so
in a way that is affordable and uses common sense. We believe we
have done that with this bill.

I look forward to hearing from our witnesses today on this most
important effort.

[A copy of H.R. 1670 follows:]



104tTH CONGRESS
1ST SESSION

H. R. 1670
To revise and streamline the acquisition laws of the Federal Government, to reorga-

nize the mechanisms for resolving Federal procurement disputes, and for other
purposes.

IN THE HOUSE OF REPRESENTATIVES

May 18, 1995

Mr. CLINGER (for himself, Mr. SPENCE, Mr. HORN, Mr. ZELIFF, Mr. BLUTE, Mr.
Davis, Mr. SCARBOROUGH, Mr. LEwWIS of California, Mr. TATE, Mr. TIAHRT, Mr.
FLANAGAN, Mr. Bass, and Mr. CHAMBLISS) introduced the following bill; which was
referred to the Committee on Government Reform and Oversight, and in addition
to the Committees on National Security and the Judiciary, for a period to be subse-
quently determined by the Speaker, in each case for consideration of such provisions
as fall within the jurisdiction of the committee concerned

A BILL

To revise and streamline the acquisition laws of the Federal Government, to reorga-
nize the mechanisms for resolving Federal procurement disputes, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the “Federal Acquisition Reform Act of 1995”.

SEC. 2. TABLE OF CONTENTS.
The table of contents for this Act is as follows:

Sec. 1. Short title.
Sec. 2. Table of contents.

TITLE I-COMPETITION

Sec. 101. ImFrovement of competition requirements.

Sec. 102. Definition relating to competition requirements.
Sec. 103. Contract solicitation amendments.

Sec. 104. Preaward debriefings.

Sec. 105. Contract types.

Sec. 106. Contractor performance.

TITLE II-—-COMMERCIAL ITEMS

Sec. 201. Commercial item exception to requirement for cost or pricing data and in-
formation limitations.

Sec. 202. Application of simplified procedures to commercial items.

Sec. 203. Amendment to definition of commercial items.

Sec. 204. Inapplicability of cost accounting standards to contracts and subcontracts
for commercial items.

TITLE II—ADDITIONAL REFORM PROVISIONS

Sec. 301. Government reliance on the private sector.

Sec. 302. Elimination of certain certification requirements.

Sec. 303. Amendment to commencement and expiration of authority to conduct cer-
tain tests of procurement procedures.

Sec. 304. International competitiveness.

Sec. 305. Procurement integrity.

Sec. 306. Further acquisition streamlining provisions.
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TITLE IV—-STREAMLINING OF DISPUTE RESOLUTION

Subtitle A—General Provisions
Sec. 401. Definitions.

Subtitle B-—Establishment of the United States Board of Contract Appeals

Sec. 411. Establishment.

Sec. 412. Membership.

Sec. 413. Chairman.

Sec. 414. Rulemaking authority.

Sec. 415. Litigation authority.

Sec. 416. Seafof Board.

Sec. 417. Authorization of appropriations.

Subtitle C—Functions of United States Board of Contract Appeals

Sec. 421. Alternative dispute resolution services.
Sec. 4%2. %lternative dispute resolution of disputes and protests submitted to
. oard.
Sec. 423. Contract disputes.
Sec. 424. Protests.
Sec. 425. Applicability to contracts for commercial items.

Subtitle D—Repeal of Other Statutes Authorizing Administrative Protests
Sec. 431. Repeals.

Subtitle E—Transfers and Transitional, Savings, and Conforming Provisions

Sec. 441. Transfer and allocation of appropriations and personnel.
Sec. 442. Terminations and savings provisions.

Sec. 443. Contract dispute authority of Board.

Sec. 444. References to agency boards of contract appeals.

Sec. 445. Conforming amendments.

Subtitle F—Effective Date; Interim Appointment and Rules

Sec. 451. Effective date.
Sec. 452. Interim appointment.
Sec. 453. Interim rules.

TITLE V—EFFECTIVE DATES AND IMPLEMENTATION

Sec. 501. Effective date and applicability.
Sec. 502. Implementing regulations.

TITLE I-COMPETITION

SEC. 101. IMPROVEMENT OF COMPETITION REQUIREMENTS.

(a) ARMED SERVICES ACQUISITIONS.—(1) Section 2304 of title 10, United States
Code, is amended to read as follows:

“§2304. Contracts: competition requirements

“(a) MAXIMUM PRACTICABLE COMPETITION.—Except as provided in subsections
(b), (c), and (e) and except in the case of procurement procedures otherwise ex-
fressly authorized by statute, the head of an agency in conducting a procurement

or propertfr or services—

“(1) shall obtain maximum practicable competition through the use of com-
petitive procedures consistent with the need to efficiently fulfill the Govern-
ment’s requirements in accordance with this chapter and the Federal Acquisi-
tion Regulation; and

“(2) shall use the competitive procedure or combination of competitive pro-
cedures that is best suited under the circumstances of the procurement.

“(b) EXCLUSION OF PARTICULAR SOURCE.—The head of an agency may provide
for the procurement of property or services covered by this chapter using competi-
tive procedures but excluding a particular source in order to establish or maintain
an alternative source or sources of supply for that property or service. The Federal
Acquisition Regulation shall set forth the circumstances under which a particular
source may be excluded pursuant to this subsection.
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“(c) EXCLUSION OF CONCERNS OTHER THAN SMALL BuUSINESs CONCERNS AND
CERTAIN OTHER ENTITIES.—The head of an agency may provide for the procurement
of property or services covered by this section using competitive procedures, but ex-
cluding concerns other than small business concerns in furtherance of sections 9 and
15 of the Small Business Act (15 U.S.C. 638, 644) and concerns other than small
business concerns, historically Black colleges and universities, and minority institu-
tions in furtherance of section 2323 of this title.

“(d) PROCEDURES OTHER THAN COMPETITIVE PROCEDURES.—Procedures other
than competitive procedures may be used for purchasing property and services only
when the use of competitive procedures is not feasible or appropriate. Each procure-
ment using procedures other than competitive procedures (other than a procurement
for commercial items or a ﬁmcurement in an amount not greater than the simplified
acquisition threshold) shall be justified in writing and approved in accordance with
the Federal Acquisition Regulation.

“(e) SIMPLIFIED PROCEDURES.—(1) In order to promote efficiency and economy
in contracting and to avoid unnecessary burdens for agencies and contractors, the
Federal Acquisition Regulation shall provide for special simplified procedures for
purchases o pmferty and services for amounts not greater than the simplified ac-
quisition threshold.

“(2) A proposed purchase or contract for an amount above the simplified acquisi-
tion threshold may not be divided into several purchases or contracts for lesser
amounts in order to use the simplified procedures required by paragraph (1).

“(3) In using simplified procedures, the head of an agency 1 ensure that
competition is obtained to the extent practicable consistent with the particular Gov-
ernment requirement.

“(f) CERTAIN CONTRACTS.—For the purposes of the following laws, purchases or
contracts awarded after using procedures other than sealed-bid procedures shall be
treated as if they were made with sealed-bid procedures:

“(1) The Walsh-Healey Act (41 U.S.C. 35—45).

‘(2) The Act entitled “An Act relating to the rate of wages for laborers and
mechanics employed on public buildings of the United States and the District
of Columbia by contractors and subcontractors, and for other purposes”, ap-
Broved March 3, 1931 (commonly referred to as the “Davis-Bacon Act”) (40

.S.C. 276a-276a-5).".

(2) Chapter 137 of title 10, United States Code, is amended by inserting before
section 2305 a new section—

(A) the designation and heading for which is as follows:

“§2304f. Merit-based selection™;
and
(B) the text of which consists of subsection (j) of section 2304 of such title,
as in effect on the day before the date of the enactment of this Act, modified—
(i) by striking out the subsection designation and the subsection head-

g5
(ii) in paragraphs (2XA), (3), and (4), by striking out “subsection” and
inserting in lieu thereof “section” each place it appears;
~_ (iil) in paragraph (2)(C), by striking out “paragraph (1)” and inserting
in lieu thereof “subsection (a)”;
(iv) by redesignating faragraphs (1), (2), (3), and (4) as subsections (a),
(b), (c), and (d), respectively; and
(v) in subsection (b) (as so redesignated), by redesignating subpara-
aphs (A), (B), and
?6) as arafgraphs (1), (2), and (3), respectively.
(3) The table of sections at the beg'inninﬁ of such chapter is amended by insert-
ing before the item relating to section 2305 the following new item:

in

“2304f. Merit-based selection.”.

(b) CIVILIAN AGENCY ACQUISITIONS.—(1) Section 303 of the Federal Propert
imd Administrative Services Act of 1949 (41 U.S.C. 253) is amended to read as fol-
oOwWS:

“SEC. 303. CONTRACTS: COMPETITION REQUIREMENTS.

“(a) MAXIMUM PRACTICABLE COMPETITION.—Except as provided in subsections
(b), (c), and (e) and except in the case of procurement procedures otherwise ex-
pressly authorized by statute, an executive agency in conducting a procurement for
property or services—

“(1) shall obtain maximum practicable competition through the use of com-
petitive procedures consistent with the need to efficiently fulfill the Govern-



6

ment's requirements in accordance with this chapter and the Federal Acquisi-
tion Regulation; and

“(2) shall use the competitive procedure or combination of competitive pro-
cedures that is best suited under the circumstances of the procurement.

“(b) EXCLUSION OF PARTICULAR SOURCE.—An executive agency may provide for
the procurement of property or services covered by this chapter using competitive
procedures but excluding a particular source in order to establish or maintain an
alternative source or sources of supply for that property or service. The Federal Ac-
quisition Regulation shall set forth the circumstances under which a particular
source may be excluded pursuant to this subsection.

“(c) EXCLUSION OF CONCERNS OTHER THAN SMALL BUSINESS CONCERNS AND
CERTAIN OTHER ENTITIES.—An executive agency may provide for the procurement
of property or services covered by this section using competitive procedures, but ex-
cluding concerns other than small business concerns in furtherance of sections 9 and
15 of the Small Business Act (15 U.S.C. 638, 644) and concerns other than small
business concerns, historically Black colleges and universities, and minority institu-
tions in furtherance of section 7102 of the Federal Acquisition Streamlining Act of
1994 (15 U.S.C. 644 note).

“(d) PROCEDURES OTHER THAN COMPETITIVE PROCEDURES.—Procedures other
than competitive procedures may be used for purchasing property and services only
when the use of competitive procedures is not feasible or appropriate. Each procure-
ment using procedures other than competitive procedures (other than a procurement
for commercial items or a procurement in an amount not greater than the simplified
acquisition threshold) shall be justified in writing and approved in accordance with
the Federal Acquisition Regulation.

“(e) SIMPLIFIED PROCEDURES.—(1) In order to promote efficiency and economy
in contracting and to avoid unnecessary burdens for agencies and contractors, the
Federal Acquisition Regulation shall provide for special simplified procedures for
purchases of property and services for amounts not greater than the simplified ac-
quisition threshold.

“(2XA) The Administrator of General Services shall prescribe regulations that
provide special simplified procedures for acquisitions of leasehold interests in real
property at rental rates that do not exceed the simplified acquisition threshold.

“(B) For purposes of subparagraph (A), the rental rate or rates under a
multiyear lease do not exceed the simplified acquisition threshold if the average an-
nual amount of the rent payable for the period of the lease does not exceed the sim-
plified acquisition threshold.

“(3) A proposed purchase or contract or for an amount above the simplified ac-
quisition threshold may not be divided into several purchases or contracts for lesser
amounts in order to use the simplified procedures required by paragraph (1).

“(4) In using simplified procedures, an executive agency shall ensure that com-
petition is obtained to the extent practicable consistent with the particular Govern-
ment requirement.”.

(2) Title III of the Federal Property and Administrative Services Act of 1949 (41
U.S.C. 251 et seq.) is amended by inserting after section 303L a new section—

(A) the designation and heading for which is as follows:

“SEC. 303M. MERIT-BASED SELECTION.”;

and
(B) the text of which consists of subsection (h) of section 303 of such Act,
as in effect on the day before the date of the enactment of this Act, modified—
(i) by striking out the subsection designation and the subsection head-
ing;
(ii) in paragraphs (2XA), (3), and (4), by striking out “subsection” and
inserting in lieu thereof “section” each place it appears;
(iii) in paragraph (2)(C), by striking out “paragraph (1)” and inserting
in lieu thereof “subsection (a)”;
(iv) by redesignating paragraphs (1), (2), (3), and (4) as subsections (a),
(b), (c), and (d), respectiver ; and
(v) in subsection (b) (as so redesignated), by redesignating subpara-
graphs (A), (B), and (C) as paragraphs (1), (2), and (3), respectively.
(3) The table of contents for the Federal Property and Administrative Services
Act of 1949 (contained in section 1(b)) is amended—
(A) by striking out the item relating to section 303 and inserting in lieu
thereof the following:
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“Sec. 303. Contracts: competition requirements.”; and

o (B) by inserting after the item relating to section 303L the following new
item:

“Sec. 303M. Merit-based selection.”.

(c) REVISIONS TO PROCUREMENT NOTICE PROVISIONS.—Section 18 of the Office
of Federal Procurement Policy Act (41 U.S.C. 416) is amended—

(1) in subsection (a)—

(A) in subparagraph (B) of Earag‘raph (1)—

(i) by striking out “subsection (f)—" and all that follows through
the end of the subparagraph and inserting in lieu thereof “subsection
(b); and”; and

(ii) by inserting after “property or services” the following: “for a

rice expected to exceed $10,000 but not to exceed $25,000”;
?B) by striking out paragraph (4); and
(C) by redesignating paragraphs (5) and (6) as paragraphs (4) and (5),
respectively; and
(2) in subsection (bX4)—
(A) by striking out “all”; and
(l;l by striking out “(as appropriate) which shall be considered by the
agency”.
(d) REPEAL OF DUPLICATIVE PROVISIONS.—Section 8 of the Small Business Act
(15 U.S.C. 637) is amended—

(1) by striking out subsections (e), (), (g), (h), and (i); and

(2) by redesignating subsection (j) as subsection (e).

(e) EXECUTIVE AGENCY RESPONSIBILITIES.—(1) Section 16 of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 414) is amended—

(A) by striking out “achieve” in the matter preceding paragraph (1) and in-
serting in lieu thereof “promote”; and

(B) by amending paragraph (1) to read as follows:

“(1) to implement maximum practicable competition in the procurement of
property or services by the executive agency by establishing policies, procedures,
and practices that are consistent with the need to efficiently fulfill the Govern-
ment’s requirements;”.

(2) Section 20 of such Act (41 U.S.C. 418) is amended in subsection (aX2)(A) by
striking out “serving in a position authorized for such executive agency on the date
of enactment of the Competition in Contracting Act of 1984”.

SEC. 102. DEFINITION RELATING TO COMPETITION REQUIREMENTS.

(a) DEFINTTION.—Paragraph (6) of section 4 of the Office of Federal Procurement
Policy Act (41 U.S.C. 403) is amended to read as follows:

“(6) The term ‘maximum practicable competition’, when used with respect
to a procurement, means that a maximum number of responsible or verified
sources (consistent with the particular Government requirement) are permitted
to submit sealed bids or competitive proposals on the procurement.”.

(b) CONFORMING AMENDMENTS.—

(1) OFFICE OF FEDERAL PROCUREMENT POLICY ACT.—The Office of Federal
Procurement Policy Act is further amended—

(A) in section 4(5), by striking out “full and open” and inserting “maxi-
mum practicable”; and

(B) in section 20, by striking out “full and open” and inserting in lieu
thereof “maximum practicable” each place it appears in subsection (b)1),
subsection (bX3XA), subsection (b)(4)(é;, and subsection (c);

(2) TiTLE 10.—Title 10, United States Code, is amended—

(A) in section 2302(2), by striking out “pursuant to full and open com-
petition” and inserting in lieu thereof “using maximum practicable competi-
tion”;

(B) in section 2323(e}(3), by striking out “less than full and open” and
ingerting in lieu thereof “procedures other than”; and

(C) in each of the following sections, by striking out “full and open” and
inserting in lieu thereof “maximum practicable”™

(i) Section 2302(3).

(ii) Section 2305(a}X 1XAXi).
(iii) Section 2305(aX1XAXiii).
(iv) Section 2323(i)(3XA).

(3) FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT.—Title III of the
Federal Property and Administrative Services Act of 1949 (41 US.C. 251 et
seq.) is amended—
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(A) in section 309(b), by striking out “pursuant to full and open com-
petition"dand inserting in lieu thereof “using maximum practicable competi-
tion”; an

(B) in each of the following sections, by striking out “full and open” and
inserting in lieu thereof “maximum practicable™:

(i) Section 303A(a)(1XA).
(ii) Section 303A(aX1XC).
(iii) Section 304B(a)2XB).
(iv) Section 309(cX4).
(4) OTHER LAWS.—(A) Sectjon 7102 of the Federal Acquisition Streamlining
Act of 1994 (108 Stat. 3367; 15 U.S.C. 644 note) is amended in subsection
(aX1XA) by striking out “less than full and open competition” and inserting in
lieu thereof “procedures other than competitive procedures”.
(B) Section 15(1) of the Small Business Act (15 U.S.C. 644(})) is amended
in paragraph (1) and in paragraph (2XA) by striking out “full and open” and
inserting in lieu thereof “maximum practicable” each place it appears.

SEC. 103. CONTRACT SOLICITATION AMENDMENTS. )
(a) ARMED SERVICES ACQUISITIONS.—Section 2305 of title 10, United States
Code, is amended—
(1) in subsection (a}1)—
(A) by striking out subparagraph (B); and
(B) by redesignating subparagraph (C) as subparagraph (B) and in that
subparagraph by striking out “subparagraphs (A) and (B)” and inserting in
lieu thereof “subparagraph (A)”; and
f“1;§12) in subsection (bX4XAXi), by striking out “all” and inserting in lieu there-
o e”,
(b) CIVILIAN AGENCY ACQUISITIONS.—(1) Section 303A of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 253a) is amended—
(A) by striking out paragraph (2); and
(B) by redesignating paragraph (3) as paragraph (2) and in that paragraph
})ly ”striking out “paragraphs (1) and (2)” and inserting in lieu thereof “paragraph

).
(2) Section 303B(dX1XA) of such Act (41 U.S.C. 253b) is amended by striking
out “all” and inserting in lieu thereof “the”.

SEC. 104. PREAWARD DEBRIEFINGS.

(a) ARMED SERVICES ACQUISITIONS.—Section 2305(b) of title 10, United States
Code, is amended—

(1) by striking out subparagraph (F) of paragraph (5);

(2) by redesignating paragraph (6) as paragraph (8); and

(3) by inserting after paragraph (5) the following new paragraphs:

“(6XA) When the contracting officer excludes an offeror submitting a com-
petitive proposal from the competitive range (or otherwise excludes such an
offeror from further consideration prior to the final source selection decision),
the excluded offeror may request in writing, within three days after the date
on which the excluded offeror receives notice of its exclusion, a debriefing prior
to award. The contracting officer shall make every effort to debrief the unsuc-
cessful offeror as soon as practicable and may refuse the request for a debriefing
if it is not in the best interests of the Government to conduct a debriefing at
that time.

“(B) The contracting officer is required to debrief an excluded offeror in ac-
cordance with paragrap%n (5) of this section only if that offeror requested and
was refused a preaward debriefing under subparagraph (A) of this paragraph.

“(C) The debriefing conducted under this subsection shall include—

“(i) the executive agency’s evaluation of the significant elements in the
offeror’s offer;

“(ii) a summary of the rationale for the offeror's exclusion; and

“(iii) reasonable responses to relevant questions posed by the debriefed
offeror as to whether source selection procedures set forth in the solicita-
tion, applicable regulations, and other applicable authorities were followed
by the executive agency.

“(D) The debriefing conducted pursuant to this subsection may not disclose
the number or identity of other offerors and shall not disclose information about
the content, ranking, or evaluation of other offerors’ proposals.

“(7) The contracting officer shall include a summary of any debriefing con-
ducted under paragraph (5) or (6) in the contract file.”.
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(b) CIVILIAN AGENCY ACQUISITIONS.—Section 303B of the Federal Property and

Administrative Services Act of 1949 (41 U.S.C. 253b) is amended—
(1) by striking out parairaph (6) of subsection (e);
(2) by redesignating subsections (f), (g), (h), and (i) as subsections (h), (i),

(), and (k), respectively; and

(3) by inserting after subsection (e) the following new subsections:

“UfX1) en the contracting officer excludes an offeror submittin%ra competitive
proposal from the competitive range (or otherwise excludes such an offeror from fur-
ther consideration prior to the final source selection decision), the excluded offeror
may request in writing, within 3 days after the date on which the excluded offeror
receives notice of its exclusion, a debriefing prior to award. The contracting officer
shall make every effort to debrief the unsuccessful offeror as soon as practicable and
may refuse the request for a debriefing if it is not in the best interests of the Gov-
ernment to conduct a debriefing at that time.

“(2) The contracting officer is required to debrief an excluded offeror in accord-
ance with subsection (e) of this section only if that offeror requested and was re-
fused a grrﬁaward debrieﬁnﬁunder paragraph (1) of this subsection.

“(3) The debriefing conducted under this subsection shall include—

“(A) the executive agency’s evaluation of the significant elements in the
offeror’s offer;

“(B) a summary of the rationale for the offeror’s exclusion; and

“C) reasonable responses to relevant questions r&med by the debriefed
offeror as to whether source selection procedures set forth in the solicitation, ap-
plicable regulations, and other applicable authorities were followed by the exec-
utive agenc{.

“(4) The de rieﬁnF conducted pursuant to this subsection may not disclose the
number or identity of other offerors and shall not disclose information about the
content, ranking, or evaluation of other offerors’ proposals.

“(g) The contracting officer shall include a summary of the any debriefing con-
ducted under subsection (e) or (f) in the contract file.”.

SEC. 105. CONTRACT TYPES.

(a) ARMED SERVICES ACQUISITIONS.—(1) Section 2306 of title 10, United States
Code, is amended— .

(A) by inserting before the period at the end of subsection (a) the following:
“, based on market conditions, established commercial practice (if any) for the
product or service being acquired, and sound business judgment”;

(B) by striking out subsections (b), (d), (e), (f), and (h); and

(C) by redesignating subsection (g) as subsection (b).
(2) The heading of such section is amended to read as follows:

“§2306. Contract types”,

(b) CIvILIAN AGENCY ACQUISITIONS.—(1) Section 304 of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 254) is amended—

(A) by inserting before the period at the end of the first sentence of sub-
section (a) the following: “, based on market conditions, established commercial
practice (if any) for the product or service being acquired, and sound business
Judgment”; and

(B) by striking out “Every contract award” in the second sentence of sub-
section (a) and all that follows through the end of the section.

(2) The heading of such section is amended to read as follows:

“SEC. 304. CONTRACT TYPES.".

(c) CONFORMING REPEALS.—(1) Sections 4540, 7212, and 9540 of title 10, United
States Code, are repealed.

(2) The table of sections at the beginning of chapter 433 of such title is amended
by striking out the item relating to section 4540.

(3) The table of sections at the beginning of chapter 631 of such title is amended
by striking out the item relating to section 7212.

(4) The table of sections at the beginning of chapter 933 of such title is amended
by striking out the item relating to section 9540.

(d) C1viL WORKS AUTHORITY.—(1) Chapter 137 of title 10, United States Code,
is amended by adding at the end the following new section:

“§2332. Contracts for architectural and engineering services and construc-
tion design

“The Secretary of Defense and the Secretaries of the military departments may

enter into contracts for architectural and engineering services in connection with a

military construction or family housing project or for other Department of Defense
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or military department purposes. Such contracts shall be awarded in accordance
with the Brooks Architect-Engineers Act (40 U.S.C. 541 et seq.).”.

(2) The table of sections at the beginning of chapter 137 of such title is amended
by adding at the end the following new item:

“2332. Contracts for architectural and engineering services and construction de-
sign.”.
(3) Section 2855 of such title is repealed. The table of sections at the beginnin
of chapter 169 of such title is amended by striking out the item relating to suc
section.

SEC. 106. CONTRACTOR PERFORMANCE.

(a) REQUIREMENT FOR SYSTEM.—The Office of Federal Procurement Policy Act
(41 US.C. 401 et seq.) is amended by adding at the end the following new section:

“SEC. 35. CONTRACTOR PERFORMANCE.

“(a) VERIFICATION AUTHORIZED.—The Federal Acquisition Regulation shall pro-
vide a contractor verification system for the procurement of particular property or
services that are procured by executive agencies on a repetitive basis. Under the
system, the head of an executive agency—

“(1) shall use competitive procedures to verify contractors as eligible for
contracts to furnish suc{:e roperty or services; and

“(2) shall award verifications on the basis of the relative efficiency and ef-
fectiveness of the business practices, level of quality, and demonstrated contract
performance of the responding contractors with regard to the particular prop-
erty or services.

“(b) PROCUREMENT FROM VERIFIED CONTRACTORS.—The Federal Acquisition
Regulation shall provide procedures under which the head of an executive agency
may enter into a contract for a procurement of property or services referred to in
subsection (a) on the basis of a competition among contractors verified with respect
to such property or services pursuant to that subsection.

“(c) TERMINATION OF VERIFICATION.—The Federal Acquisition Regulation shall
provide procedures under which the head of an executive agency—

“(1) may provide for the termination of a verification awarded a contractor

- under this section upon the expiration of a period specified by the head of an
executive agency; and

“(2) may revoke a verification awarded a contractor under this section upon

a determination that the quality of performance of the contractor does not meet

standards applied by the head of the executive agency as of the time of the rev-

ocation decision.”.

(b) REPEALS.—Section 2319 of title 10, United States Code, is repealed. Section
303C of the Federal Property and Administrative Services Act of 1949 (41 U.S.C.
253c) is repealed.

(c) CLERICAL AMENDMENTS.—(1) The table of contents for the Office of Federal
Procurement Policy Act (contained in section 1(b)) is amended by adding at the end
the following new item:

“Sec. 35. Contractor performance.”.

(2) The table of sections at the beginning of chapter 137 of title 10, United
States Code, is amended by striking out the item relating to section 2319.

(3) The table of contents for the Federal Property and Administrative Services
Act of 1949 (contained in section 1(b)) is amended by striking out the item relating
to section 303C.

TITLE I—-COMMERCIAL ITEMS

SEC. 201. COMMERCIAL ITEM EXCEPTION TO REQUIREMENT FOR
COST OR PRICING DATA AND INFORMATION LIMITATIONS.

(a) ARMED SERVICES ACQUISITIONS.—(1) Subsections (b), (c), and (d) of section
2306a of title 10, United States Code, are amended to read as follows:
“(b) EXCEPTIONS.—
“(1) IN GENERAL.—Submission of cost or pricing data shall not be required
under subsection (a) in the case of a contract, a subcontract, or modification of
a contract or subcontract—
“(A) for which the price agreed upon is based on—
“(i) adequate price competition; or
“(ii) prices set by law or regulation;
“(B) for the acquisition of a commercial item; or
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“(C) in an exceptional case when the head of the procuring activity,
without delegation, determines that the requirements o? this section may
be waived and justifies in writing the reasons for such determination.

“(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR COMMERCIAL
ITEMS.—In the case of a modification of a contract or subcontract for a commer-
cial item that is not covered by the exception on the submission of cost or pric-
ing data in paragraph (1XA) or (1}B), submission of cost or pricing data shall
not be required under subsection (a) if—

“(A) the contract or subcontract being modified is a contract or sub-
contract for which submission of cost or pricing data may not be required
by reason of paragraph (1XA) or (1}(B); and

“(B) the modification would not change the contract or subcontract, as
the case may be, from a contract or subcontract for the acquisition of a com-
mercial item to a contract or subcontract for the acquisition of an item
other than a commercial item.

“(c) AUTHORITY TO REQUIRE COST OR PRICING DATA ON BELOW-THRESHOLD
CONTRACTS.—(1) Subject to garagraph (2), when cost or pricing data are not re-
quired to be submitted by subsection (a) for a contract, subcontract, or modification
of a contract or subcontract, such data may nevertheless be required to be submitted
by the head of the procuring activity, but only if the head of the procuring activity
determines that such data are necessary for the evaluation by the agency of the rea-
sonableness of the price of the contract, subcontract, or modification of a contract
or subcontract. In any case in which the head of the procuring activity requires such
data to be submitted under this subsection, the heag of the procuring activity shall
justify in writing the reason for such requirement. )

“(2) The head of the procuring activity may not require certified cost or pricing
data to be submitted under this paragraph for any contract or subcontract, or modi-
fication of a contract or subcontract, covered by tﬁe exceptions in subparagraph (A)
or (B) of subsection (b)X(1).

“(8) The head of a procuring activity may not delegate functions under this
paragraph.

(d) LIMITATIONS ON OTHER INFORMATION.—The Federal Acquisition Regulation
shall include the following:

‘(1) Provisions concerning the types of information that contracting officers
may consider in determining whether the price of a procurement to the Govern-
ment is fair and reasonable when certified cost or pricing data are not required
to be submitted under this section, including appropriate information on the

rices at which the same item or similar items have previously been sold that
1s adequate for evaluating the reasonableness of the price of the proposed con-
tract or subcontract for the procurement.

“(2) Reasonable limitations on requests for sales data relating to commer-
cial items.

“(3) A requirement that a contracting officer shall, to the maximum extent
practicable, limit the scope of any request for information relating to commer-
cial items from an offeror to only that information that is in the form regularly
maintained by the offeror in commercial operations.

“(4) A statement that any information received relatinq to commercial items
that is exempt from disclosure under section 552(b) of title 5 shall not be dis-
closed by the Federal Government.”.

(2) Section 2306a of such title is further amended—

(A) by striking out subsection (h); and

(B) by redesignating subsection (i) as subsection (h).

(3) (S(;ction 2375 of title 10, United States Code, is amended by striking out sub-
section (c).

(b) CIVILIAN AGENCY ACQUISITIONS.—(1) Subsections (b), (c), and (d) of section
304A of the Federal Property and Administrative Services Act of 1949 (41 U.S.C.
254b) are amended to read as follows:

“(b) EXCEPTIONS.—

“(1) IN GENERAL.—Submission of cost or pricing data shall not be required
under subsection (a) in the case of a contract, a subcontract, or a modification
of a contract or subcontract—

“(A) for which the price agreed upon is based on—

“(i) adequate price competition; or
“(ii) prices set by law or regulation;

“(B) for the acquisition of a commercial item; or

“(C) in an exceptional case when the head of the procuring activity,
without delegation, determines that the requirements oF this section may
be waived and justifies in writing the reasons for such determination.
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‘(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR COMMERCIAL
ITEMS.—In the case of a modification of a contract or subcontract for a commer-
cial item that is not covered by the exception on the submission of cost or pric-
ing data in paragraph (1XA) or (1XB), submission of cost or pricing data shall
not be required under subsection (a) if—

“(A) the contract or subcontract being modified is a contract or sub-
contract for which submission of cost or pricing data may not be required
by reason of paragraph (1XA) or (1)(B); and

“(B) the modification would not change the contract or subcontract, as
the case may be, from a contract or subcontract for the acquisition of a com-
mercial item to a contract or subcontract for the acquisition of an item
other than a commercial item.

“(c) AUTHORITY To REQUIRE CoOST OR PRICING DATA ON BELOW-THRESHOLD
CONTRACTS.—(1) Subject to paragraph (2), when cost or pricing data are not re-
quired to be submitted by subsection (a) for a contract, subcontract, or modification
of a contract or subcontract, such data may nevertheless be required to be submitted
by the head of the procuring activity, but only if the head of the procuring activity
determines ihat such data are necessary for the evaluation by the agency of the rea-
sonableness of the price of the contract, subcontract, or modification of a contract
or subcontract. In any case in which the head of the procuring activity requires such
data to be submitted under this subsection, the head of the procuring activity shall
Jjustify in writing the reason for such requirement.

“(2) The head of the procuring activity may not require certified cost or pricing
data to be submitted under this paragraph for any contract or subcontract, or modi-
fication of a contract or subcontract, covered by the exceptions in subparagraph (A)
or (B) of subsection (b)(1).

*“(3) The head of a procuring activity may not delegate the functions under this
paragraph.

“(d) LIMITATIONS ON OTHER INFORMATION.—The Federal Acquisition Regulation
shall include the following:

‘(1) Provisions concerning the types of information that contracting officers
may consider in determining whether the price of a procurement to the Govern-
ment is fair and reasonable when certified cost or pricing data are not required
to be submitted under this section, including appropriate information on the
prices at which the same item or similar items have previously been sold that
is adequate for evaluating the reasonableness of the price of the proposed con-
tract or subcontract for the procurement.

“(2) Reasonable limitations on requests for sales data relating to commer-
cial items.

“(3) A requirement that a contracting officer shall, to the maximum extent
practicable, limit the scope of any request for information relating to commer-
cial items from an offeror to only that information that is in the form regularly
maintained by the offeror in commercial operations.

‘(4) A statement that any information received relating to commercial items
that is exempt from disclosure under section 552(b) of title 5 shall not be dis-
closed by the Federal Government.”.

(2) Section 304A of such Act is further amended—

(A) by striking out subsection (h); and

(B) by redesignating subsection (i) as subsection (h).

SEC. 202. APPLICATION OF SIMPLIFIED PROCEDURES TO COMMER-
CIAL ITEMS.

(a) ARMED SERVICES ACQUISITIONS.—Section 2304(eX1) of title 10, United States
Code, as added by section 101(a), is amended by inserting after “special simplified
procedures” the following: “for purchases of commercial items and”.

(b) CIVILIAN AGENCY ACQUISITIONS.—Section 303(eX1) of the Federal Property
and Administrative Services Act of 1949 (41 U.S.C. 253), as added by section 101(b),
is amended by inserting after “special simplified procedures” the following: “for pur-
chases of commercial items and”.

(c) SIMPLIFIED NOTICE.—Section 18 of the Office of Federal Procurement Policy
Act (41 US.C. 416) is amended in subsection (aX5) (as redesignated by section
101(d)—

(1) by striking out “limited”; and
4 (%) by inserting before “submission” the following: “issuance of solicitations
and the”.
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SEC. 203. AMENDMENT TO DEFINITION OF COMMERCIAL ITEMS.

Section 4(12XF) of the Office of Federal Procurement Policy Act (41 U.S.C.
403(12XF)) is amended by striking out “catalog”.

SEC. 204. INAPPLICABILITY OF COST ACCOUNTING STANDARDS TO
CONTRACTS AND SUBCONTRACTS FOR COMMERCIAL ITEMS.
Subﬁaragraph (B) of section 26(fX2) of the Office of Federal Procurement Policy
Act (41 U.S.C. 422(fX2)) is amended—
(1) by striking out clause (i) and inserting in lieu thereof the following:
“(i) Contracts or subcontracts for the acquisition of commercial items.”; and
(2) by striking out clause (iii).

TITLE II—ADDITIONAL REFORM PROVISIONS

SEC. 301. GOVERNMENT RELIANCE ON THE PRIVATE SECTOR.

(a) GOVERNMENT RELIANCE ON THE PRIVATE SECTOR.—The Office of Federal
Procurement Policy Act (41 U.S.C. 401 et seq.) is amended by inserting after section
16 the following new section:

“SEC. 17. GOVERNMENT RELIANCE ON THE PRIVATE SECTOR.

“It has been and continues to be the policy of the Federal Government to rely
on caosmmercial sources to supply the products and services the Federal Government
needs.”.

(b) CLERICAL AMENDMENT.—The table of contents for the Office of Federal Pro-
curement Policy Act (contained in section 1(b)) is amended by inserting after the
item relating to section 16 the following new item:

“Sec. 17. Government reliance on the private sector.”.

SEC. 302. ELIMINATION OF CERTAIN CERTIFICATION REQUIREMENTS.

(a) ELIMINATION OF CERTAIN STATUTORY CERTIFICATION REQUIREMENTS.—(1XA)
Section 2410 of title 10, United States Code, is amended—
(i) in the heading, by striking out “: certification”; and
(ii) in subsection (a)—
(I) in the heading, by striking out “CERTIFICATION”;
(II) by striking out “unless” and all that follows through “that—”" and
insex('t&xlx)g in lieu thereﬁf E‘u)nliss—”; lt:nd re b [ th
in para 2), striking out “to the best of that person’s
knowledge axfd be!ﬁ:aatB . Y ¢ pe
(B) The item relatinf to section 2410 in the table of sections at the beginning
of chapter 141 of such title is amended to read as follows:

“Sec. 2410. Requests for equitable adjustment or other relief.”.

(2) Section 2410b of title 10, United States Code, is amended in paragraph (2)
by striking out “certification and”.
(8) Section 1352(bX2) of title 31, United States Code, is amended—
(A) by striking out subparagraph (C); and
(B) by inserting “and” after the semicolon at the end of sub aragaph (A).
(4d) gection 5152 og the Drug-Free Workplace Act of 1988 (41 {I.S. . 701) is
amended—
(A) in subsection (a}1), by striking out “has certified to the contracting
agemg that it will” and inserting in lieu thereof “agrees to”;
(B) in subsection (a)}2), by striking out “contract includes a certification by
the individual” and inserting in lieu thereof “individual agrees”; and
(C) in subsection (bX1)—
(i) by striking out subparagraph (A);
(ii) by redesignating subparagraph (B) as subpara?agh (A) and in that
suléparagraph by striking out “such certification by failing to carry out”;
an

(iii) by redesignating subparagraph (C) as subparagraph (B).
(b) ELIMINATION OF CERTAIN REGULATORY CERTIFICATION REQUIREMENTS.—

(1) CURRENT CERTIFICATION REQUIREMENTS.—Not later than 210 days after
the date of the enactment of this Act, any certification required of contractors
or offerors by the Federal Acquisition Regulation or an executive agency pro-
curement regulation that is not specifically imposed by statute shall be removed
by the Administrator for Federal Procurement Policy from the Federal Acquisi-
tion Regulation or such agency relgulation unless—

(A) written justilglcation or such certification is provided to the Admin-
istrator by the Federal Acquisition Regulatory Council (in the case of a cer-
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tification in the Federal Acquisition Regulation) or the head of an executive
agency (in the case of a certification in an executive agency procurement
regulation); and

(B) the Administrator approves in writing the retention of such certifi-
cation.
(2) FUTURE CERTIFICATION REQUIREMENTS.—(A) Section 29 of the Office of

Federal Procurement Policy Act (41 U.S.C. 425) is amended—
(i) by amending the heading to read as follows:

“SEC. 22. CONTRACT CLAUSES AND CERTIFICATIONS.”;

(ii) by 'msertinq “(a) NONSTANDARD CONTRACT CLAUSES.—” before “The
Federal Acquisition”; and
(iii) by adding at the end the following new subsection:

“(b) PROHIBITION ON CERTIFICATION REQUIREMENTS.—A requirement for a cer-
tification by a contractor or offeror may not be included in the Federal Acquisition
Regulation or an executive agency procurement regulation unless—

“(1) the certification is specifically imposed by statute; or
“(2) written justification for such certification is provided to the Adminis-
trator for Federal Procurement Policy by the Federal Acquisition Regulatory

Council (in the case of a certification in the Federal Acquisition Regulation) or

the head of an executive agency (in the case of a certification in an executive

agency procurement regulation), and the Administrator approves in writing the
inclusion of such certification.”.
(B) The item relatinﬁ)tc section 29 in the table of contents for the Office

of Federal Procurement Policy Act (contained in section 1(b)) (41 U.S.C. 401

note) is amended to read as follows:

“Sec. 29. Contract clauses and certifications.”.

SEC. 303, AMENDMENT TO COMMENCEMENT AND EXPIRATION OF AU-
THORITY TO CONDUCT CERTAIN TESTS OF PROCUREMENT
PROCEDURES.

Subsection (j) of section 5061 of the Federal Acquisition Streamlining Act of

1994 (41 U.S.C. 413 note) is amended to read as follows:

“(j) COMMENCEMENT AND EXPIRATION OF AUTHORITY.—The authority to conduct

a test under subsection (a) in an agency and to award contracts under such a test

shall take effect on August 1, 1995, and shall expire on August 1, 2000. Contracts

entered into before such authority expires in an agency pursuant to a test shall re-
main in effect, notwithstanding the expiration of the authority to conduct the test
under this section.”.

SEC. 304. INTERNATIONAL COMPETITIVENESS.

(a) REPEAL OF PROVISION RELATING TO RESEARCH, DEVELOPMENT, AND PRODUC-
TION g(:iSI‘S.—Section 21(e) of the Arms Export Control Act (22 U.S.C. 2761(e)) is
amended—

(1) by inserting “and” after the semicolon at the end of paragraph (1XA);
(2) by striking out subparagraph (B) of paragraph (1);
(3) by redesignating subparagraph (C) of paragraph (1) as subparagraph

);
(4) by striking out paragraph (2); and
(5) by redesignatinq‘}{:aragraph (3) as paragraph (2).

(b) EFFECTIVE DATE.—The amendments made by subsection (a) shall be effec-
tive with respect to sales agreements pursuant to sections 21 and 22 of the Arms
Export Control Act (22 U.S.C. 2761 and 2762) entered into on or after the date of
the enactment of this Act.

SEC. 305. PROCUREMENT INTEGRITY.

(a) AMENDMENT OF PROCUREMENT INTEGRITY PROVISION.—Section 27 of the Of-
{'ice of Federal Procurement Policy Act (41 U.S.C. 423) is amended to read as fol-
ows:

“SEC. 27. RESTRICTIONS ON DISCLOSING AND OBTAINING CONTRAC-
TOR BID OR PROPOSAL INFORMATION OR SOURCE SELEC-
TION INFORMATION.

“(a) PROHIBITION ON DISCLOSING PROCUREMENT INFORMATION.—(1) A person de-
scribed in paragraph (2) shall not, other than as provided by law, knowingly and
willfully disclose contractor bid or proposal information or source selection informa-
tion before the award of a Federal agency procurement contract to which the infor-
mation relates.

“(2) Paragraph (1) applies to any person who—
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“(A) is a present or former officer or employee of the United States, or a
person who is acting or has acted for or on behalf of, or who is advising or has
advised the United States with respect to, a Federal agency procurement; and

“(B) by virtue of that office, employment, or relationship has or had access
to contractor bid or proposal information or source selection information.

“(b) PROHIBITION ON OBTAINING PROCUREMENT INFORMATION.—A person shall
not, other than as provided by law, knowingly and willfully obtain contractor bid
or afmposa.l information or source selection information before the award of a Fed-
eral agency procurement contract to which the information relates.

“(c) PROHIBITION ON DISCLOSING OR OBTAINING PROCUREMENT INFORMATION IN
CONNECTION WITH A PROTEST.—(1) A person shall not, other than as ‘frovided by
law, knowingly and willfully violate the terms of a protective order described in
paragraph (2) by disclosing or obtaining contractor bid or proposal information or
source selection information related to the procurement contract concerned.

“(2) Paragraph (1) applies to any protective order issued by the Comptroller
General or the board of contract appeals of the General Services Administration in
connection with a protest against the award or proposed award of a Federal agency
procurement contract.

“(d) PENALTIES AND ADMINISTRATIVE ACTIONS.—

“(1) CRIMINAL PENALTIES.—

“(A) Whoever engages in conduct constituting an offense under sub-
section (a), (b), or (c) shall be imprisoned for not more than one year or
fined as provided under title 18, United States Code, or both.

“(B) Whoever engages in conduct constituting an offense under sub-
section (a), (b), or (c) for the purpose of either—

“(1) exchanging the information covered by such subsection for any-
thing of value, or
(i) obtaining or giving anyone a competitive advantage in the
award of a Federal agency procurement contract,

shall be imprisoned for not more than five years or fined as provided under

title 18, United States Code, or both.

‘(2) CIviL PENALTIES.—The Attorney General may bring a civil action in the
appropriate United States district court against any person who engages in con-
duct constituting an offense under subsection (a), (b), or (c). Upon proof of such
conduct by a preponderance of the evidence, the person is subject to a civil pen-
alty. An individual who engages in such conduct is subject to a civil penalty of
not more than $50,000 for each violation plus twice the amount of compensation
which the individual received or offered for the prohibited conduct. An organiza-
tion that engages in such conduct is subject to a civil penalty of not more than
$500,000 for each violation plus twice the amount of compensation which the
organization received or offered for the prohibited conduct.

“(3) ADMINISTRATIVE ACTIONS.—(A) If a Federal agency receives information
that a contractor or a person has enlgaged in conduct constituting an offense
under subsection (a), (b), or (c), the Federal agency shall consider taking one
or more of the following actions, as appropriate:

“(i) Cancellation of the Federal agency procurement, if a contract has
not yet been awarded.

“(ii) Rescission of a contract with respect to which—

“(I) the contractor or someone acting for the contractor has been
convicted for an offense under subsection (a), (b), or (c), or

“(II) the head of the agency that awarded the contract has deter-
mined, based upon clear and convincing evidence, that the contractor
or someone acting for the contractor has engaged in conduct constitut-
ing such an offense.

“(i1i) Initiation of suspension or debarment proceedings for the protec-
tion of the Government in accordance with procedures in the Federal Acqui-
sition Regulation.

“(iv) Initiation of adverse personnel action, pursuant to the procedures
}n chapter 75 of title 5, United States Code, or other applicable law or regu-
ation.

“B) If a Federal agency rescinds a contract pursuant to subparagraph
(AXii), the United States is entitled to recover, in addition to any penalty pre-
scribed by law, the amount expended under the contract.

“(C) For purposes of any suspension or debarment proceedings initiated
pursuant to subparagraph (AXiii), engaging in conduct constituting an offense
under subsection (a), (bg), or (¢) affects the present responsibility of a Govern-
ment contractor or subcontractor.

“(e) DEFINITIONS.—As used in this section:
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“(1) The term ‘contractor bid or proposal information’ means any of the fol-
lowing information submitted to a Federal agency as part of or in connection
with a bid or proposal to enter into a Federal agency procurement contract, if
that information has not been previously made avai{agle to the public or dis-
closed publicly:

“(A) Cost or pricing data (as defined by section 2306a(i) of title 10,
United States Code, with respect to procurements subject to that section,
and section 304A(i) of Federal Property and Administrative Services Act of
194!-; (41 U.S.C. 254b(i), with respect to procurements subject to that sec-
tion).

“(B) Indirect costs and direct labor rates.

“(C) Proprietary information about manufacturing processes, oper-
ations, or techniques marked by the contractor in accordance with applica-
ble law or regulation.

“D) Information marked by the contractor as ‘contractor bid or pro-

sal information’, in accordance with applicable law or regulation.
2) The term ‘source selection information’ means any of the following in-
formation prepared for use by a Federal agency for the purpose of evaluating

a bid or proposal to enter into a Federal agency procurement contract, if that

information has not been previously made available to the public or disclosed

publicly:

“(A) Bid prices submitted in response to a Federal agency solicitation
for sealed bids, or lists of those bid prices before public bid opening.

“(B) Proposed costs or prices submitted in response to a Federal agency
solicitation, or lists of those proposed costs or prices.

“(C) Source selection plans.

“(D) Technical evaluation plans.

“(E) Technical evaluations of proposals.

“(F) Cost or price evaluations of proposals.

“(G) Competitive range determinations that identify proposals that
have a reasonable chance of being selected for award of a contract.

“(H) Rankings of bids, proposals, or competitors.

“I) The relforts and evaluations of source selection panels, boards, or
advisory councils.

“(J) Other information marked as ‘source selection information’ based
on a case-by-case determination by the head of the agency, his designee, or
the contracting officer that its disclosure would jeopardize the integrity or
successful completion of the Federal agency procurement to which the infor-
mation relates.

“(3) The term Federal agency’ has the meaning provided such term in sec-
{i’oxsl éi of I;he Federal Property and Administrative Services Act of 1949 (40

.S.C. 472).

“(4) The term ‘Federal agency procurement’ means the acquisition (by using
competitive procedures and awarding a contract) of goods or services (includin;
cﬁt:nsdt;ruction from non-Federal sources by a Federal agency using appropriate

nds.

“(5) The term ‘contracting officer’ means a person who, by appointment in
accordance with applicable regulations, has the authority to enter into a Fed-
eral agency procurement contract on behalf of the Government and to make de-
terminations and findings with respect to such a contract,

“(6) The term ‘protest’ means a written objection by an interested party to
the award or proposed award of a Federal agency procurement contract, pursu-
ant to title IV of the Federal Acquisition Reform Act of 1995.

“(f) LIMITATION ON PROTESTS.—No person may file a protest against the award
or ‘froposed award of a Federal a}gency procurement contract alleging an offense
under subsection (a), (b), or (c), of this section, nor may the Comptroller General
or the board of contract appeals of the General Services Administration consider
such an allegation in deciding a protest, unless that person reported to the Federal
agency responsible for the procurement information that the person believed con-
stituted evidence of the offense no later than 14 days after the person first discov-
ered the possible offense.

“(g) SAVINGS PROVISIONS.—This section doces not—

‘(1) restrict the disclosure of information to, or its receipt by, any person
or class of persons authorized, in accordance with applicable agency regulations
or procedures, to receive that information;

“(2) restrict a contractor from disclosing its own bid or proposal information
or the recipient from receiving that information;
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“(3) restrict the disclosure or receipt of information relating to a Federal
agency procurement after it has been canceled by the Federal agency before
contract award unless the Federal agency plans to resume the procurement;

“(4) authorize the withholding of information from, nor restrict its receipt
by, Congress, a committee or subcommittee of Congress, the Comptroller Gen-
eral, a Federal agency, or an inspector general of a Federal agency;

“(5) authorize the withholding of information from, nor restrict its receipt
by, any board of contract appeals of a Federal agency or the Comptroller Gen-
eral in the course of a protest against the award or proposed award of a Federal
agency procurement contract; or

“(6) limit the applicability of any requirements, sanctions, contract pen-
alties, and remedies established under any other law or regulation.”.

(b) REPEALS.—The following provisions of law are repealed:

(1) Sections 2397, 2397a, 2397b, and 2397c of title 10, United States Code.

(2) Section 33 of the Federal Energy Administration Act of 1974 (15 U.S.C.
789).
(3) Section 281 of title 18, United States Code.

(4) Subsection (c) of section 32 of the Office of Federal Procurement Policy
Act (41 U.S.C. 428).

(5) The first section 19 of the Federal Nonnuclear Energy Research and De-
velopment Act of 1974 (42 U.S.C. 5918).

(c) CLERICAL AMENDMENTS.—

(1) The table of sections at the beginning of chapter 141 of title 10, United
States Code, is amended by striking out the items relating to sections 2397,
2397a, 2397b, and 2397c.

(2) The table of sections at the beginning of chapter 15 of title 18, United
States Code, is amended by striking out the item relating to section 281.

(8) Section 32 of the Office of Federal Procurement Policy Act (41 U.S.C.
428) is amended by redesignating subsections (d), (e), (f), and (g) as subsections
(c), (d), (e), and (f), respectively.

SEC. 306. FURTHER ACQUISITION STREAMLINING PROVISIONS.

(a) PURPOSE OF OFFICE OF FEDERAL PROCUREMENT PoLICY.—(1) Section 5(a) of
%‘hﬁ Office of Federal Procurement Policy Act (41 U.S.C. 404) is amended to read as
ollows:

“(a) To promote economy, efficiency, and effectiveness in the procurement of
property and services by the executive branch of the Federal Government, there
shall be an Office of Federal Procurement Policy (hereinafter referred to as the ‘Of-
fice’) in the Office of Management and Budget to provide overall direction of Govern-
ment-wide procurement policies, regulations, procedures, and forms for executive
agencies.”.

(2) Sections 2 and 3 of such Act (41 U.S.C. 401 and 402) are repealed.

(b) REPEAL OF REPORT REQUIREMENT.—Section 8 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 407) is repealed.

(c) REPEAL OF OBSOLETE PROVISIONS.—(1) Sections 10 and 11 of the Office of
Federal Procurement Policy Act (41 U.S.C. 409 and 410) are repealed.

(d) CLERICAL AMENDMENTS.—The table of contents for the Office of Federal Pro-
curement Policy Act (contained in section 1(b)) is amended by striking out the items
relating to sections 2, 3, 8, 10, and 11.

TITLE IV—STREAMLINING OF DISPUTE RESOLUTION

Subtitle A—General Provisions

SEC. 401. DEFINITIONS.

In this title:

(1) The term “Board” means the United States Board of Contract Appeals.

(2) The term “Board judge” means a member of the United States Board
of Contract Appeals.

(3) The term “Chairman” means the Chairman of the United States Board
of Contract Appeals.

(4) The term “executive agency” has the meaning given by section 2(2) of
the Contract Disputes Act of 1978 (41 U.S.C. 601(2)).

(5) The term “alternative means of dispute resolution” has the meaning
given by section 571(3) of title 5, United States Code.

(6) The term “protest” means a written objection by an interested party to
any of the following:
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(A) A solicitation or other request by an executive agency for offers for
a contract for the procurement of property or services.

(B) The cancellation of such a solicitation or other request.

(C) An award or proposed award of such a contract.

(D) A termination or cancellation of an award of such a contract, if the
written objection contains an allegation that the termination or cancellation
is based in whole or in part on improprieties concerning the award of the
contract.

(7) The term “interested party”, with respect to a contract or a solicitation
or other request for offers, means an actual or prospective bidder or offeror
whose direct economic interest would be affected gy the award of the contract
or by failure to award the contract.

(8) The term “prevailing party”, with respect to a determination of the
Board under subsection 424(b) that a decision of a contracting officer violates
a statute or regulation, means a party that demonstrated such violation.

Subtitle B—Establishment of the United States Board of Contract Appeals

SEC. 411. ESTABLISHMENT.
There is established in the executive branch of the Government an independent
establishment to be known as the United States Board of Contract Appeals.

SEC. 412. MEMBERSHIP.

(a) APPOINTMENT.—(1) The Board shall consist of Board judges appointed by the
Chairman, without regard to political affiliation and solely on the basis of the pro-
fessional qualifications required to perform the duties and responsibilities of a
Board judge, from a register of applicants maintained by the Board.

(2) The members of the Board shall be selected and appointed to serve in the
same manner as administrative law judges appointed pursuant to section 3105 of
title 5, United States Code, with an a&ditional requirement that such members shall
have had not fewer than five years’ experience in public contract law.

(3) Notwithstanding paragraph (2), the following persons shall be considered
qualified to serve as Boarg judges:

(A) Any full-time member of an agency board of contract appeals serving
as such on the day before the effective date of this title.
(B) Any person serving on the day before the effective date of this title in

a position at a level of assistant general counsel or higher with authority dele-

gated from the Comptroller General to decide bid protests under subchapter V

of chapter 35 of title 31, United States Code.

(b) REMOVAL.—Members of the Board shall be subject to removal in the same
manner as administrative law judges, as provided in section 7521 of title 5, United
States Code.

(c) COMPENSATION.—Compensation for the Chairman and all other members of
the Board shall be determined under section 5273a of title 5, United States Code.

SEC. 413. CHATRMAN,

(a) DESIGNATION.—(1) The Chairman shall be designated by the President to
serve for a term of five years. The President shall select the Chairman from among
sitting Board judges eacﬂ of whom has had at least five years of service—

(A) as a member of an agency board of contract appeals; or

(B) in a position at a level of assistant general counsel or higher with au-
thority delegated from the Comptroller General to decide bid protests under
subchapter V of chapter 35 of title 31, United States Code (as in effect on the
day before the effective date of this title).

(2) A Chairman may continue to serve after the expiration of the Chairman’s
term until a successor has taken office. A Chairman may be reappointed any num-
ber of times.

(b) RESPONSIBILITIES.—The Chairman shall be responsible on behalf of the
Board for the executive and administrative operation of the Board, including func-
tions of the Board with respect to the following:

(1) The selection, appointment, and hgxing of the compensation of such per-
sonnel, pursuant to part III of title 5, United States Code, as the Chairman con-
siders necessary or appropriate, including a Clerk of the Board, a General
Counsel, and clerical and legal assistance for Board judges.

(2) The supervision of personnel employed by or assigned to the Board, and
the distribution of work among such personnel.

(3) The response to any request that may be made by Congress or the Office
of Management and Budget.
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(4) The allocation of funds among the various functions of the Board.

(5) The entering into and performance of such contracts, leases, cooperative
agreements, or other similar transactions with public agencies and private orga-
nizations and persons, and the making of such payments, as the Chairman con-
siders necessary or appropriate to carry out functions vested in the Board.

(6) The operation of an Office of the Clerk of the Board, including the re-
ceipt of all filings made with the Board, the assignment of cases, and the main-
tenance of all records of the Board.

(7) The acquisition, operation, and maintenance of such automatic data
pmcessi’?g resources as m%y be needed by the Board.

(8) The prescription of such rules and regulations as the Chairman consid-
%rs leecessary or appropriate for the administration and management of the

oard.

(c) VicE CHAIRMEN.—The Chairman may designate up to four other Board
judges as Vice Chairmen. The Chairman may divide the Board into two or more di-
visions, and, if such division is made, shall assign a Vice Chairman to head each
division. The Vice Chairmen, in the order designated by the Chairman, shall act in
the place and stead of the Chairman during the absence of the Chairman.

SEC. 414. RULEMAKING AUTHORITY.
(a) IN GENERAL.—The Board may establish—
(1) such procedural rules and regulations as are necessary to the exercise
of its functions, including internal rules for the assignment of cases; and
(2) statements of policy of general applicability with respect to its functions.
(b) PROHIBITION ON REVIEW BY OTHER AGENCY OR PERSON.—Rules and regula-
tions established by the Board (including forms which are a part thereof) shall not
be subject to review by any other agency or person (including the Administrator of
Information and Regulatory Affairs, pursuant to chapter 35 of title 44, United
States Code) in advance of publication.

SEC. 415. LITIGATION AUTHORITY.

Except as provided in section 518 of title 28, United States Code, relating to
litigation before the Supreme Court, attorneys designated by the Chairman may ap-
pear for, and represent the Board in, any civil action brought in connection with
any function carried out by the Board.

SEC. 416. SEAL OF BOARD.

The Chairman shall cause a seal of office to be made for the Board of such de-
sign as the Board shall approve. Judicial notice shall be taken of such seal.

SEC. 417. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated for fiscal year 1997 and each succeed-
ing fiscal year such sums as may be necessary to c out the provisions of this
title and to enable the Board to perform its functions. g(unds appropriate pursuant
to this section shall remain available until expended.

Subtitle C—Functions of United States Board of Contract Appeals

SEC. 421. ALTERNATIVE DISPUTE RESOLUTION SERVICES.

(a) REQUIREMENT To PrOVIDE SERVICES UPON REQUEST.—The Board shall pro-
vide alternative means of dispute resolution for any disagreement regarding a con-
tract or prospective contract upon the request of all parties to the disagreement.

(b) lgERSONNEL QuUALIFIED To Acr.—Each Board judge and each attorney em-

loyed by the Board shall be considered to be qualified to act for the purpose of con-
gucting alternative means of dispute resolution under this section.

(c) SERVICES To BE ProVIDED WITHOUT CHARGE.—Any services provided by the
Board or any Board judge or employee pursuant to this section shall be provided
without charge.

(d) RECUSAL OF CERTAIN PERSONNEL UPON REQUEST.—-In the event that a mat-
ter which is presented to the Board for alternative means of dispute resolution, pur-
suant to this section, later becomes the subject of formal proceedings before the
Board, any Board judge or employee who was involved in the alternative means
sha(lill,nif requested by any party to the formal proceeding, take no part in that pro-
ceeding.

SEC. 422. ALTERNATIVE DISPUTE RESOLUTION OF DISPUTES AND
PROTESTS SUBMITTED TO BOARD.

With reasonable promptness after the submission to the Board of a contract dis-
pute under section 423 or a bid protest under section 424, a Board judge to whom
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the contract dispute or protest is assifned shall r:guest the parties to meet with
a Board judge, or an attorney employed by the Board, for the purpose of attempting
to resolve the dispute or protest through alternative means of dispute resolution.
Formal proceedings in the appeal shall then be suspended until such time as any
party or a Board judge to whom the dispute or protest is assigned determines that
alternative means of dispute resolution are not appropriate for resolution of the dis-
pute or protest.

SEC. 423. CONTRACT DISPUTES.

The Board shall have é risdiction as provided by section 8(a) of the Contract
Disputes Act of 1978 (41 U.S.C. 601-613).

SEC. 424. PROTESTS.

(a) REViEw REQUIRED UPON REQUEST.—Upon request of an interested party in
connection with any procurement conducted g())' any executive agency, the Board
shall review, as provided in this section, any decision by a contracting officer alleged
to violate a statute or regulation. The authority of the Board to conduct such review
shall include the authority to review regulations to determine their consistency with
applicable statutes. A decision or order of the Board pursuant to this section shall
not be subject to interlocutory apfeal or review,

(b) STANDARD OF REVIEW.—In deciding a protest, the Board may consider all
evidence that is relevant to the decision under protest. It shall accord a presumption
of correctness to all facts found and determinations made by the contracting officer
whose decision is being protested. The protester may rebut this presumption by
showing, by a preponderance of the evidence, that a finding or determination was
incorrect. ’the Igoard may find that a decision by a contracting officer violates a stat-
ute or regulation for any of the reasons stated in section 706(2) of title 5, United
States Code.

(c) DETERMINATION OF WHETHER TO SUSPEND AUTHORITY To CoNDUCT PRO-
CUREMENT IN PROTEST FILED BEFORE CONTRACT AWARD.—(1) When a protest under
this section is filed before the award of a contract in a protested procurement, the
Board, at the request of an interested party and within 10 days after the submission
of the protest, shall hold a hearing to determine whether the Board should suspend
the authorit;; of the executive agency involved (or its head) to conduct such procure-
ment until the Board can decide the protest.

(2) The Board shall suspend the authority of the executive agency (or its head)
unless the agency concerned establishes that—

(A) absent action by the Board, contract award is likely to occur within 30
days after the hearing; and

(B) urgent and compelling circumstances which significantly affect interests
of the United States wilfenot permit waiting for the decision of the Board.

(3) A suspension under paragraph (2) shall not preclude the executive agency
concerned from continuing the procurement process up to but not including award
of the contract unless the Board determines such action is not in the best interests
of the United States.

(d) DETERMINATION OF WHETHER To SUSPEND AUTHORITY To CoNDUCT PRO-
CUREMENT IN PROTEST FILED AFTER CONTRACT AWARD.—(1) If, with respect to an
award of a contract, the Board receives notice of a protest under this section within
the period described in paragraph (2), the Board shall, at the request of an inter-
estege party, hold a hearing to determine whether the Board should suspend the au-
thority of the executive agency involved (or its head) to conduct such procurement
until the Board can decide the protest.

(2) The period referred to in paragraph (1) is the period beginning on the date
on which the contract is awarded and ending at the end of the later of—

(A) the tenth day after the date of contract award; or
(B) the fifth day after the debriefing date offered to an unsuccessful offeror
for any debriefing that is requested and, when requested, is required.

(3) The Board shall hold the requested hearing within 5 days after the date of
the filing of the protest or, in the case of a request for debriefing, within 5 days
after the later of the date of the filing of the protest or the date of the debriefing.

(4) The Board shall suspend the procurement authority of the executive agency
involved (or its head) to acquire any goods or services under the contract which are
not previously delivered and accepted unless such agency establishes that urgent
and compelling circumstances which significantly affect interests of the United
States will not permit waiting for the decision of the Board.

(e) PROCEDURES.—

(1) PROCEEDINGS AND DISCOVERY.—The Board shall conduct proceedings
and allow such discovery as may be required for the expeditious, fair, and rea-
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sonable resolution of the protest. The Board shall limit discovery to material

which is relevant to the grounds of protest or to such affirmative defenses as

the executive agency involved, or any intervenor supporting the agency, may
raise.

(2) PrIORITY.—Subject to any deadlines imposed pursuant to section 9a) of
the Contract Disputes Act of 1978 (41 U.S.C. 608(a)), the Board shall give prior-
ity over contract disputes and alternative dispute services to protests filed
under this section. Except as provided in paragraph (3), the Board shall issue
its final decision within 65 days after the date of the filing of the protest, unless
the Chairman determines that the specific and unique circumstances of the pro-
test require a longer period, in which case the Board shall issue such decision
within the longer period determined by the Chairman. An amendment that
adds a new ground of protest should be resolved, to the maximum extent prac-
ticable, within the time limits established for resolution of the initial protest.

(3) THRESHOLD.—Any protest in which the anticipated value of the contract
award that will result from the protested procurement, as estimated by the ex-
ecutive agency involved, is less than $1,000,000 shall be considered under sim-
plified rules of procedure. These rules shall provide that discovery in such pro-
tests shall be in writing only. Such protests shall be decided by a single Board
judge, whose decision shall be final and conclusive and shall not be set aside
except in cases of fraud. The Board shall issue its final decision in each such
protest within 35 days after the date of the filing of the protest.

{4) CALCULATION OF TIME FOR ADR.—In calculating time for purposes of
paragraph (2) or (3) of this subsection, any days during which proceedings are
suspended for the purpose of attempting to resolve the protest by alternative
means of dispute resolution, up to a maximum of 20 days, shall not be counted.

(5) DIsMISSAL OF FRIVOLOUS PROTESTS.—The Board may dismiss a protest
that the Board determines is frivolous or which, on its face, does not state a
valid basis for protest.

(6) PAYMENT OF COSTS FOR FRIVOLOUS PROTESTS.—(A) If the Board ex-
pressly finds that a protest or a portion of a protest is frivolous or does not state
on its face a valid basis for protest, the Board shall recommend that the pro-
tester or other interested party who joins the protest be liable to the United
States for payment of the costs described in subparagraph (B) unless—

(6) s&acial circumstances would make such payment unjust; or

(ii) the protester obtains documents or other information after the pro-

test is filed with the Board that establishes that the protest or a portion

of the protest is frivolous or does not state on its face a valid basis for pro-
test, and the protester then promptly withdraws the protest or portion of
the protest.

(B) g'he costs referred to in subparagraph (A) are all of the costs incurred
by the United States of reviewing tﬂe protest, or of reviewing that portion of
the protest for which the finding is made, including the fees and other expenses
(as defined in section 2412(dX2XA) of title 28, United States Code) incurred by
the United States in defending the protest.

() DECISIONS AND CORRECTIVE ACTIONS ON PROTESTS.—(1) -In making a decision
on protests filed under this section, the Board shall accord due weight to the goals
of economic and efficient procurement, and shall take due account of the rule of
prejudicial error.

(2) If the Board determines that a decision of a contracting officer violates a
statute or regulation, the Board may order the agency (or its heaﬁ) to take such cor-
rective action as the Board considers appropriate. Corrective action includes rec-
ommending that the Federal agency—

(A% refrain from exercising any of its options under the contract;

(B) recompete the contract immediately;

(C) issue a new solicitation;

(D) terminate the contract;

(E) award a contract consistent with the requirements of such statute and
regulation;

(F) implement any combination of recommendations under subparagraphs

(A), (B), (C), (D), and (E); or

(G) implement such other recommendations as the Board determines to be
necessary in order to promote compliance with procurement statutes and regu-
lations.

(3) If the Board orders corrective action after the contract award, the affected
contract shall be presumed valid as to all goods or services delivered and accepted
under the contract before the corrective action was ordered.
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(4) Any agreement that provides for the dismissal of a protest and involves a
direct or indirect expenditure of appropriated funds shall be submitted to the Board
and shall be made a part of the public record (subject to any protective order consid-
ered appropriate by the Board) before dismissal of the protest.

(g) AUTHORITY TO DECLARE ENTITLEMENT TO gosrs.—( 1XA) Whenever the
Board determines that a decision of a contracting officer violates a statute or regula-
tion, it may, in accordance with section 1304 of title 31, United States Code, further
declare an appropriate prevailing party to be entitled to the costs of—

(i) filing and pursuing the protest, including reasonable attorneys’ fees and
consultant and expert witness fees, and
(ii) bid and proposal preparation.

(B) No party (other than a small business concern (within the meaning of sec-
tion 3(a) of the Small Business Act)) may be declared entitled under this paragraph
to costs for—

(i) consultants and expert witness fees that exceed the highest rate of com-
pensation for expert witnesses paid by the Federal Government, or

(ii) attorneys’ fees that exceed $150 per hour unless the Board, on a case
by case basis, determines that an increase in the cost of living or a special fac-
tor, such as the limited availability of qualified attorneys for the proceedings
involved, justifies a higher fee.

(2) Payment of amounts due from an agency under paragraph (1) or under the
terms of a settlement agreement under subsection (eX4) shall be made from the ap-
propriation made by section 1304 of title 31, United States Code, for the payment
of judgments. The executive agency concerned shall reimburse that appropriation
account out of funds available for the procurement.

(h) APPEALS.—The final decision of the Board may be appealed as set forth in
section 8(dX1) of the Contract Disputes Act of 1978 gy the head of the executive
agency concerned and by any interested party, including interested parties who in-
tervene in any protest ﬁizd under this section.

(i) ADDITIONAL RELIEF.—Nothing contained in this section shall affect the power
of the Board to order any additional relief which it is authorized to provide under
any statute or regulation.

(j) NoNExcLUSIVITY OF REMEDIES.—Nothing contained in this section shall af-
fect the right of any interested party to file a protest with the contracting agency
or to file an action in the United States Court of Federal Claims or in a United
States district court.

SEC. 425. APPLICABILITY TO CONTRACTS FOR COMMERCIAL ITEMS.

Notwithstandingi’section 34 of the Office of Federal Procurement Policy Act (41
U.S.C. 430), the authority conferred on the Board by this title is applicable to con-
tracts for the procurement of commercial items.

Subtitle D—Repeal of Other Statutes Authorizing Administrative Protests

SEC. 431. REPEALS.

(a) GSBCA ProvIsiONS.—Subsection (f) of the Brooks Automatic Data Process-
ing Act (section 111 of the Federal Property and Administrative Services Act of
1949; 40 U.S.C. 759) is repealed.

(b) GAO ProvisioNs.—Subchapter V of chapter 35 of title 31, United States
Code (31 U.S.C. 3551-3556) is repealed.

Subtitle E—Transfers and Transitional, Savings, and Conforming Provisions

SEC. 441. TRANSFER AND ALLOCATION OF APPROPRIATIONS AND
PERSONNEL.

(a) TRANSFER.—The personnel employed in connection with, and the assets, li-
abilities, contracts, property, records, and unexpended balance of appropriations, au-
thorizations, allocations, and other funds employed, held, used, arising from, avail-
able to, or to be made available in connection with the functions vested by law in
the Comptroller General pursuant to subchapter V of chapter 35 of title 31, United
States Code, and in the boards of contract appeals established pursuant to section
8 of the Contract Disputes Act of 1978 (41 U.S.C. 607) (as in effect on the day before
the effective date of this Act), shall be transferred to the Board for appropriate allo-
cation by the Chairman.

(b) EFFECT ON PERSONNEL.—Personnel transferred pursuant to this title shall
not be separated or reduced in classification or compensation for one year after such
transfer, except for cause.
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(c) REGULATIONS.—(1) The Board shall prescribe regulations for the release of
competi em&a_loyees in a reduction in force that gives due effect to—
l1(5\) efficiency or performance ratings;
(B) military preference; and
(C) tenure of employment.
(2) In prescribing the regulations, the Board shall provide for military Gref-
el‘iegge én téxedsame manner as set forth in subchapter I of chapter 35 of title 5, Unit-
ed States Code.

SEC. 442. TERMINATIONS AND SAVINGS PROVISIONS.

(a) TERMINATION OF BOARDS OF CONTRACT APPEALS.—On the effective date of
this title, the boards of contract a;ﬁeals established pursuant to section 8 of the
Contract Disputes Act of 1978 (41 U.S.C. 607) (as in effect on the day before the
effective date of this Act) shall terminate.

(b) SAVINGS PROVISION FOR CONTRACT DISPUTE MATTERS PENDING BEFORE
BOARDS.—The provisions of this title shall not affect any proceedings (other than
bid protests pending before the board of contract appeals of the General Services
Administration) pending on the effective date of this Act before any board of con-
tract appeals described in subsection (a). Such proceedings shall be continued by the
Board, and orders which were issued in any such proceeding by any board oly con-
tract ag:peals shall continue in effect until modified, terminated, superseded, or re-
voked Ethe Board, by a court of competent jurisdiction, or by operation of law.

(c) Bip PROTEST %RANSI‘I‘ION ProvisioNs.—(1) No protest may be submitted to
the Comptroller General pursuant to section 3553(a) of title 31, United States Code,
or to the board of contract appeals for the General Services Administration pursuant
to the Brooks Automatic Data Processing Act (40 U.S.C. 759) on or after the effec-
tive date of this Act.

(2) The &rovisions rezaled by section 401 shall continue to apply to proceedings
geendin on the effective date of this title before the board of contract appeals of the

neral Services Administration and the Comptroller General pursuant to those
rovisions, until the board or the Comptroller General determines such proceedings
ave been completed.

SEC. 443. CONTRACT DISPUTE AUTHORITY OF BOARD.

(a) Section 2 of the Contract Disputes Act of 1978 (41 U.S.C. 601) is amended
by striking out paragraph (6) and insertinflin lieu thereof the following:
d%) the term ‘Board’ means the United States Board of Contract Appeals;
and”.

(b) Section 6(c) of the Contract Disputes Act of 1978 (41 U.S.C. 605(c)) is
amended—
(1) in paragraph (4)—
(A) by striking out “the agency board of contract appeals” and inserting
in lieu thereof “the United States Board of Contract Appeals”; and
(B) by striking out “the board” and inserting In lieu thereof “the
Board”; and
(2) in paragraph (6)—
(Ag by striking out “an agency board of contract appeals” and inserting
in lieu thereof “the United States Board of Contract Appeals”; and
ax('dB”) by striking out “agency board” and inserting in lieu thereof “the

oard”.

(c) Section 7 of the Contract Disputes Act of 1978 (41 U.S.C. 606) is amended
by striking out “an agency board of contract appeals” and inserting in lieu thereof
“the United States Board of Contract Appeals”.

(d) Section 8 of the Contract Disputes Act of 1978 (41 U.S.C. 607) is amended—

(1) by amending the heading to read as follows:

“UNITED STATES BOARD OF CONTRACT APPEALS”;

(2) by striking out subsections (a), (b), and (c);
(8) in subsection (d)—
(A) by striking out the first sentence and inserting in lieu thereof the
following:
“The United States Board of Contract Appeals shall have jurisdiction to decide any
appeal from a decision of a contracting officer of any executive agency relative to
a contract made by that agency.”; and
(B) in the second sentence, l’a’y striking out “the agency board” and in-
serting in lieu thereof “the Board™;
(4) in subsection (e), by striking out “An agency board” and inserting in lieu
thereof “The United States Board of Contract Appeals”;
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(5) in subsection (f), by striking out “each agency board” and inserting in
lieu thereof “the United States Board of Contract Appeals”;
(6) in subsection (g)—

(A) in the first sentence of paragraph (1), by striking out “an_agency
board of contract appeals” and inserting in lieu t¥1ereof “the United States
Board of Contract Appeals”;

(B) by striking out paragraph (2); and

(C) by redesignating paragraph (3) as paragraph (2);

(7) by striking out subsections (h) and (i); and
(8) by redesignating subsections (d), (e), (f), and (g) (as amended) as sub-
sections (a), (b), (c), and (d), respectively.
(e) Section 9 of the Contract Di,s_&utes Act of 1978 (41 US.C. 608) is amended—
(1) in subsection (a), by striking out “each agency board” and inserting in
lieu thereof “the United States Board of Contract Appeals”; and
(2) in subsection (b), by striking out “the agency board” and inserting in
lieu thereof “the Board”.
(f) Section 10 of the Contract Disputes Act of 1978 (41 U.S.C. 609) is amended—
(1) in subsection {(a)—

(A) in the first sentence of paragraph (1)—

(i) by striking out “Except as provided in paragraph (2), and in”
and inserting in lieu thereof “In”; and
(ii) by striking out “an %gency board” and inserting in lieu thereof

“the United States Board of Contract Appeals”;

(B) by striking out paragraph (2); and

(C) by redesignating paragraph (3) as paragraph (2), and in that para-

aph, by striking out “or (2)”;
g) in subsection (b), by strikin“% out “any agency board” and “the agency
board” and inserting in lieu of each “the Board"” H
(3) in subsection (c), by striking out “an agency board” and “the agency
board” and inserting in lieu of each “the Board”; and
(4) in subsection (d), by striking out “one or more agency boards” and “or
among the agency boards involved” and inserting in lieu of each “the Board”.
4 (g) Section 11 of the Contract Disputes Act of 1978 (41 U.S.C. 610) is amend-
e S
(1) in the first sentence, by striking out “an agency board of contract ap-
peﬁs” am‘ii inserting in lieu thereof “the United States Board of Contract Ap-
peals”; an
(2) in the second sentence, by striking out “the aﬁency board through the
Attorney General; or upon application by the board of contract appeals of the
Tennessee Valley Authority” and inserting in lieu thereof “the Board”.
(h) Section 13 of the Contract Disputes Act of 1978 (41 U.S.C. 612) is amend-

ed—
(1) in subsection (b), by striking out “an agency board of contract :]pgeals”
and inserting in lieu thereof “the United States Board of Contract Appeals”™; and
(2) in subsection (d)(2), by striking out “by the board of contract appeals for”

and inserting in lieu thereof “by the Board from”.

SEC. 444. REFERENCES TO AGENCY BOARDS OF CONTRACT APPEALS.

Any reference to an agency board of contract appeals in any provision of law
or in any rule, regulation, or other paper of the United States shall be treated as
referring to the United States Board of Contract Appeals.

SEC. 445. CONFORMING AMENDMENTS.

(a) TrTLE 5.—Section 5372a of title 5, United States Code, is amended—

(1) in subsection (aX1), by striking out “an agency board of contract appeals
appointed under section 8 of the Contract Disputes Act of 1978” and inserting
in lieu thereof “the United States Board of Contract Appeals”;

(2) in subsection (aX2), by striking out “an agency board of contract appeals
established pursuant to section 8 of the Contract Disputes Act of 1978” and in-
serting in lieu thereof “the United States Board of Contract A,ppeals”; and

(3) in subsection (b), by striking out “an appeals board” each place it ap-

ars and inserting in lieu thereof “the appeals board”.
) TITLE 10.—(1) Section 2305(e) of title 10, United States Code, is amended—

(A) in paragraph (1), by striking out “subchapter V of chapter 35 of title
31” and inserting in lieu thereof “title IV of the Federal Acquisition Reform Act
of 1995”; and

(B) by striking out paragraph (3).

(2) Section 2305(f) of such title is amended—
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(A) in para, t;_ph (1), by striking out “in subparagraphs (A} through (F) of
subsection Fb)(l of section 3554 of title 31” and inserting in lieu thereof “section
424(f)2) of the Federal Ac%\’lisition Reform Act of 1995”; and

(B) in saragraph (2), by striking out “paragraph (1) of section 3554(c) of
title 31” and inserting in lieu thereof “section 424(gK1XA) of the Federal Acqui-
sition Reform Act of 1995”.

(c) FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT OF 1949.—(1) Sec-
tion 303B(h) of the Federal Property and Administrative Services Act of 1949 (41
U.S.C. 253b(h)) is amended—

(A) in paragraph (1), by striking out “subchapter V of chapter 35 of title
31” and inserting in lieu thereof “title IV of the Federal Acquisition Reform Act
of 1995”; and

(B) by striking out paragraph (3).

(2) Section 303B(i) of such Act (41 U.S.C. 253b(i)) is amended—

(A) in paragraph (1), by striking out “in subparagraphs (A) through (F) of
subsection (bX1) of section 3554 of title 31” and inserting in lieu thereof “section
424(fX2) of the Federal Acquisition Reform Act of 1995”; and

(B) in saragraph (2), by striking out “paragraph (1) of section 3554(c) of
title 31” and inserting in lieu thereof “section 424(g(1XA) of the Federal Acqui-
sition Reform Act of 1995”.

Subtitle F—Effective Date; Interim Appointment and Rules

SEC. 451. EFFECTIVE DATE.
This title shall take effect on October 1, 1996.
SEC. 452. INTERIM APPOINTMENT.

The Board judge serving as chairman of the board of contract appeals of the
General Services Administration on the date of the enactment of this Act shall serve
as Chairman during the two-year period beginning on the effective date of this title,
unless such individual resigns such position or the position otherwise becomes va-
cant before the expiration of such period. The authority vested in the President by
section 413 shall take effect upon the expiration of such two-year period or on the
date such position is vacated, whichever occurs earlier.

SEC. 453. INTERIM RULES.

(a) RULES OF PROCEDURE.—Until such date as the Board promulgates rules of

gocedure, the rules of procedure of the board of contract appeals of the General

rvices Administration, as in effect on the effective date of this Act, shall be the
rules of procedure of the Board.

(b) RULES REGARDING BOARD JUDGES.—Until such date as the Board promul-
gates rules governing the establishment and maintenance of a register of eligible
aPplicants and the selection of Board judges, the rules of the Armed Services Board
of Contract Appeals governing the establishment and maintenance of a register of
eligible applicants and the selection of board members shall be the rules of the
Board governing the establishment and maintenance of a register of eligible appli-
cants and the selection of Board judges, except that any provisions of the rules of
the Armed Services Board of Contract Appeals that authorize any individual other
than the chairman of such board to select a Board judge shall have no effect.

TITLE V—EFFECTIVE DATES AND IMPLEMENTATION

SEC. 501. EFFECTIVE DATE AND APPLICABILITY.

(a) EFFECTIVE DATE.—Except as otherwise provided in this Act, this Act and the
Zmendments made by this Act shall take effect on the date of the enactment of this

ct.

(b) APPLICABILITY OF AMENDMENTS.—(1) An amendment made by this Act shall
apply, in the manner prescribed in the final regulations promulgated pursuant to
section 502 to implement such amendment, with respect to any solicitation that is
issued, any unsolicited proposal that is received, and any contract entered into pur-
sgant to such a solicitation or proposal, on or after the date described in paragraph

(2) An amendment made by this Act shall also apply, to the extent and in the
manner prescribed in the final regulations promulgated pursuant to section 502 to
implement such amendment, with respect to any matter related to—

(A) a contract that is in effect on the date described in paragraph (3);

(B) an offer under consideration on the date described in garagraph (3); or

(C) any other proceeding or action that is ongoing on the date described in
paragraph (3).
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(3) The date referred to in paragraphs (1) and (2) is the date specified in such
final regulations. The date so specified shall be October 1, 1996, or any earlier date
f_hzlalt ‘iis not within 30 days after the date on which such final regulations are pub-
ished.

SEC. 502. IMPLEMENTING REGULATIONS.

(a) PROPOSED REVISIONS.—Proposed revisions to the Federal Acquisition Regu-
lation and such other proposed regulations (or revisions to existing regulations) as
may be necessary to implement this Act shall be published in the %‘ederal Register
not later than 210 days after the date of the enactment of this Act.

(b) PuBLic COMMENT.—The proposed regulations described in subsection (a)
shall be made available for public comment for a period of not less than 60 days.

(c) FINAL REGULATIONS.—Final regulations shall be published in the Federal
Register not later than 330 days after tﬁg date of enactment of this Act.

(d) MobDIFICATIONS.—Final regulations promulgated pursuant to this section to
implement an amendment made by this Act may provide for modification of an ex-
isting contract without consideration upon the request of the contractor.

e) SAVINGS PROVISIONS.—(1) Nothing in this Act shall be construed to affect the
validity of any action taken or any contract entered into before the date specified
in the regulations pursuant to section 501(b}3) except to the extent and in the man-
ner prescribed in such regulations.

(2) Except as specifically provided in this Act, nothing in this Act shall be con-
strued to require the renegotiation or modification of contracts in existence on the
date of the enactment of this Act.

(3) Except as otherwise provided in this Act, a law amended by this Act shall
continue to be applied according to the provisions thereof as such law was in effect
on the day before the date of the enactment of this Act until—

(A) the date specified in final regulations implementing the amendment of
that law (as promulgated pursuant to this section); or
(B) if no such date is specified in regulations, October 1, 1996.

Mr. CLINGER. At this time, I would like to call on Mr. Spence,
the chairman of the National Security Committee, who has been so
very, very important in fashioning the legislation that we are deal-
ing with. Chairman Spence.

Mr. SPENCE. Thank you, Chairman Clinger. I join you in welcom-
ing the witnesses to this unprecedented hearing this morning. This
marks the first joint meeting of the Committee on Government Re-
form and Oversight and the Committee on National Security.

I want to apologize in advance for what I expect may be spotty
attendance by some of the Members of my committee, but we com-
pleted last night about 11:45 a 14-hour markup—I might add with
a vote of 48 to 3-—and we are still reeling from that session.

By way of introduction, this morning’s hearing represents a re-
fres{ing break in tradition. The chairman has indicated that. The
reputation in the past between our committees on issues of acquisi-
tion policy has been one of contention in some cases and conflict
and gridlock in the past. This tradition of confrontation has now
yielded to a tradition of cooperation.

H.R. 1670, the bill before the committee this morning, represents
the fruits of this new relationship. We are focused on the defense
acquisition system for the governmentwide system.

I think it is fair to say that a strong consensus exists on both
committees that the Federal acquisition process needs fundamental
reform, not just tinkering at the margins. The American taxpayers
are paying too much for goods that take too long to deliver and
usually are one or two generations behind technology edge.

Last year, we did incremental reform. This year, we must do fun-
damental reform in order to allow the DOD and other Federal
a%engies to continue to perform their mission with reduced budgets
ahead.
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I look forward to this morning’s meeting and discussions and to
continuing our work with Chairman Clinger and other Members of
both committees in fundamentally reshaping the Federal acquisi-
tion system. Thank you, Mr. Chairman.

Mr. CLINGER. Thank you, Chairman Spence.

I am pleased to recognize the fine Ranking Member of the full
committee, the gentlelag;1 from Nlinois, Mrs. Collins.

Mrs. CoLLINS. Thank you, Mr. Chairman.

As you know, less than 9 months ago we passed the most com-
prehensive governmentwide acquisition reform act in over a dec-
ade, the Feseral Acquisition Streamlining Act of 1994, known as
FASA. We accomplished this by increasing the Government’s use
of commercial practices, by streamlining agency rules and regula-
tions and by improving the access of small businesses to Govern-
ment contracting opportunities.

While more work remains on improving the Federal Govern-
ment’s procurement system, we should move carefully in making
additional reforms so soon after FASA. I am concerned that this
procurement train may be moving much too quickly. This hearing
1s being held only 1 week after the introduction of H.R. 1670. Many
in the procurement community have not had an adequate oppor-
tunity to study the important policy and technical issues raise(? by
this legislation. What is the rush?

We should not repeat the mistakes we made during the first 100
days of this Congress, when legislation was rushed through our
committee without adequate deliberation. That racehorse legisla-
tive process resulted in numerous mistakes and prolonged House-
Senate conference meetings to correct needless errors.

In that regard, Mr. Chairman, I request that the committee hold
at least one additional hearing on this bill prior to any markup. An
additional day of hearings would give all Members a better oppor-
tunity to fully understand the implications of this bill and give
other interested parties an opportunity to testify.

Mr. Chairman, I have approached this bill with an open mind.
However, several provisions of H.R. 1670 stand out as potential
areas of concern. The cornerstone of our free enterprise system is
full and open competition. The competitive market ensures fair
prices, creates incentives for vendors to develop new and innovative
products, and will continue to fuel the high-technology engine of
our economy. These market forces are essential if we are to posi-
tion our country for economic leadership into the next century.

H.R. 1670 detours from the road of full and open competition and
into the uncharted wilderness of maximum practicable competition.
While it is unclear from the bill what is meant by this new stand-
ard, I am concerned that it may have the effect of deterring new
and small businesses from participating fully in the Federal mar-
ketplace.

Over the next 10 years, 85 percent of all new jobs in this count
will come from small businesses. If we establish procurement poh-
cies which lock out our small businesses in favor of speedy procure-
ment, we will significantly undermine our Nation’s competitive-
ness.

Accompanying this shift away from full and open competition is
the bill’s requirement for a contractor verification system. As I un-
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derstand this provision, each agency would use this new system to
award verifications for the purpose of deciding which firms would
be able to bid on agency solicitations. The creation of a new ver-
ification process would appear to go against the whole notion of
streamlining and simplifying our procurement system. We must
also be careful to avoid the creation of an “old-boy” network, where
well-connected firms with large public relations departments domi-
nate our procurement process.

H.R. 1670 makes several important changes to statutes designed
to protect the Federal Government from procurement fraud and
abuse. The bill eliminates several agency-specific, post-employment
restrictions. Before we make these changes we should be absolutely
sure that the elimination of these protections will not in any way
hinder the ability of the Department of Justice and DOD Inspector
General from bringing criminal and civil procurement fraud cases.

I have asked the Attorney General for her views on how these
proposed changes would affect the ability of the Department of Jus-
tice to prosecute procurement fraud. I know many of our current
Members were not here during the Defense procurement scandals
of the 1980’s involving Operation Ill-Wind and Wedtech. Well, I
was here. I can tell you that many of the laws that would be elimi-
nated by this bill were enacted to deter these types of procurement
frauds. Yes, we should definitely be cautious about removing deter-
rents to crime.

Another provision of H.R. 1670 would streamline the bid protest
system. The bill consolidates the administrative dispute resolution
forums, the 11 boards of contract appeals, the GAO bid protest sec-
tion and the General Services Board of Contract Appeals into a
new U.S. Board of Contract Appeals. Under this bill, if the board
determines that a contracting officer’s decision violates a Federal
law, the board is authorized to recommend certain actions to the
appropriate agency.

I am concerned that the bill is unclear about the board’s author-
ity to direct corrective action. This new board can only be effective
if it has the authority to require Federal agencies to take corrective
measures.

We should also look very carefully at the bill’s elimination of the
simplified acquisition threshold for commercial products. As you
are aware, in the recently passed Federal Acquisition Streamlining
Act, we just raised the simplified acquisition threshold from
$25,000 to $100,000. On a governmentwide basis, this action will
allow use of simplified procedures for an additional 45,000 procure-
ments that have an aggregate value of approximately $3 biﬁion per
year.

If we eliminate the simplified threshold for commercial products,
we are permitting limited or no competition for commercial items
worth billions of dollars. For example, this provision might permit
an agency to sole source a new telephone system without any com-
petition. How can we ensure that we maintain the appropriate
level of competition for large-scale commercial items? These are
some of the questions that should be answered before we move for-
ward with this reform.

Mr. Chairman, our procurement laws should be designed to en-
sure that all businesses, large and small, new and old, have a fair
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opportunity to compete in the Federal marketplace. We must be
careful not to inadvertently create an unequal playing field in
which small and new businesses are locked out.

Finally, Mr. Chairman, our committee has a long history of bi-
partisansixip on procurement reform. I look forward to working
with you and other Members to develop consensus procurement re-
form %ill.

Mr. Chairman, I yield back the balance of my time.

Mr. CLINGER. I thank the gentlelady for her comments.

I would note that many of the provisions that are included in the
legislation that we have before us came about as a result of sugges-
tions and recommendations that we received in the previous hear-
ing on this matter which was held in February of this year. So
these are not brand new. These are suggestions and recommenda-
tions that came about as a result of witnesses we had before us
earlier this year.

I now recognize the chairman of the subcommittee of jurisdiction,
the very fine gentleman from California, Mr. Horn.

Mr. HorN. Thank you, Mr. Chairman.

I want to commend you and Chairman Spence and our joint pro-
curement counsel, Ellen Brown, representing both the fuli] commit-
tee and the subcommittee, for the fine job you have done in going
over the ideas that were voiced on February 28, 1995, when the
Subcommittee on Government Management, Information and Tech-
nolo? met to solicit ideas from many of the parties. We commend
the bill that both you and the then majority were able to get
through Congress in the fall of 1994.

I think there are a number of good ideas. We are going to hear
from the witnesses, so I would like to put my full statement in the
record without having to read it and get on with business.

Mr. CLINGER. I thank the gentleman very much.

[The prepared statement of Hon. Stephen Horn follows:]

PREPARED STATEMENT OF HON. STEPHEN HORN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF CALIFORNIA

On February 28, 1995, the Subcommittee on Government Management, Informa-
tion, and Technology met to solicit from interested parties proposals for simplifying
and streamlining the Federal procurement Frocess. This effort was a follow-up to
the Federal Acquisition Streamlining Act of 1994 (FASA) which was enacted gast
year on a bipartisan to reform the complex Federal procurement system.

During that hearing we were exposed to various proposals for reform—ranging
from minor technical corrections to a complete overhaul of the system. During the
last few months, Chairman Clinger and Chairman Spence, in conjunction with other
committee members, have poured over this wealth of ideas. This effort culminated
in the introduction of H.R. 1670, the “Federal Acquisition Reform Act of 1995.”

Currently, the acquisition system is a mass of requirements that lead, simply, to
too much money being spent for too little product. It is particularly important in
i;)h(lese times of declining budgets to continue the process ofp bringing the system into

alance.

Congress passed legislation last year which made incremental changes to an ar-
cane system. Today, however, I think we all share enthusiasm for H.R. 1670, which
will result in fundamental change and bring us one step closer to a Federal procure-
ment :{stem which would permit our acquisition professionals to act more like com-
mercial buyers in the private sector.

I look forward to hearing from the many qualified witnesses and working with
my colleagues here today to move this legislative proposal toward passage.

Mr. CLINGER. In the interest of time, I am hopeful that Members
might be willing to submit their opening statements, if they have
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any, for the record. But if there are some who have brief state-
ments they would like to make——

Mrs. CoLLINS. Mr, Chairman, the ranking member of the sub-
committee has asked that her remarks be submitted at this point
in the record.

Mr. CLINGER. Without objection, so ordered.

[The prepared statement of Hon. Carolyn B. Maloney follows:]

PREPARED STATEMENT OF HON. CAROLYN B. MALONEY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Thank you Mr. Chairman. I would like first of all to commend Chairman Clinger
and Chairman Spence for their hard work and diligence in crafting H.R. 1670, the
Federal Acquisition Reform Act of 1995. Your sincere commitment to the reform of
the Federal procurement system is deeply appreciated by myself and, I am sure, by
many other Members of Congress and tfxe Administration.

In fact, if anything I would say that you are f)erhaps overly zealous. The bill be-
fore us was introduced just one week ago and I have had little time to study it. I
hope that this hearing helps all of us to understand the implications of this legisla-
tion fully, but it may be that another hearing on this bill is necessary, since many
of the witnesses requested by the Minority side were unable to appear on such short
notice.

I have long had an interest in Federal procurement issues. In my view, the way
in which the Federal government spends over $200 billion every year is an issue
of vital concern. If we want to control spending and better manage our limited re-
sources there are few areas of the Federal government that are more important. [
was the co-chair of the Freshman Task Force on Procurement Reform in the 103rd
Congress and am proud to have played a small part in the enactment of FASA, the
Federal Acquisition and Streamlining Act of 1994.

In genera), I believe that the bill we are considering today represents a genuine
attempt to lessen the burdens on, and the costs to, the Federal government in its
acquisition of goods and services. Cleaning up the procurement code and ridding it
of duplicative and outdated requirements is a goal few would argue with. Indeed,
that 1s a major part of Vice President Gore’s efforts to re-invent government, and
I welcome this bill in that spirit.

However, I have some serious concerns with some of the provisions of this legisla-
tion which will hopefully be addressed here today. First and foremost, this bill
would replace the “full and open competition” standard which has been law for over
a decade with a “maximum practicable” standard. This would allow contracting offi-
cers to limit the competitive range for each procurement. Anyone who is familiar
with procurement issues knows that deciding who can compete on a given contract
is a very powerful position indeed, and one which has sometimes been abused in
the past. Many argue that this step is necessary if we are to achieve real cost-sav-
ings, but I for one will have to be convinced that those savings outweigh the rights
of individuals to do business with the government. It is particularly important that
the system remain fair and open to new companies.

Another provision of this bill would consolidate the two current bid protest forums
into one, the US Board of Contract Appeals, by merging not only the personnel but
the policies of those two existing forums. While I am open to this streamlining of
the bid protest system, significant questions need to be answered about the struc-
ture, operations and procedures of this new forum.

I am also seriously concerned about the language in this legislation which repeals
the government's ability to recoup the cost of research and development on arms
sales. The American taxpayer underwrites the costs of this research. In these times
of fiscal restraint this provision would cost a significant amount. Since 1992, these
fees have been chargeg only on government to government sales, not commercial
ones. Some would argue that we must level this playing field; I believe the proper
way to do that is to reinstate recoupment fees on commercial sales, thus saving the
taxpayer even more. To those who believe that we must repeal this law in order
to make American arms more com})etitive, I would point out that the United States
already has over 70% of the world’s weapons market. I also fail to see how this can
be construed as a procurement issue.

Finally, there is one area where this legislation does not go far enough. A major
thrust of FASA, and of this bill, is placing more responsibility and decision-making
pover on the front-lines of procurement, with the contracting officer. We are also
currently witnessing a significant down-sizing of the procurement workforce. These
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streamlining initiatives will be successful only if we have a highly trained and moti-
vated cadre of professionals. At a previous hearing on procurement policy this Com-
mittee heard testimony that “Congress should take the necessary action to assure
that civilian agencies are given the resources and tools to promote professionalism
in their procurement workforce.” The Defense Acquisition Workforce Improvement
Act has already begun providing these resources to the Department of Defense. I
plan to introduce legislation soon to expand this ability to the civilian agencies. I
would welcome support from the other side of the aisle in what should truly be a
bipartisan effort.
ank you Mr. Chairman.

Mr. CLINGER. If there are those who feel the need to speak at
this time, I will recognize somebody. If not, I would urge them to
submit their comments for the record.

[The prepared statements of Hon. Gil Gutknecht, Hon. William
{-I. Z]eliﬂ', Jr., Hon. Charles F. Bass, and Hon. Frank Mascara fol-
ow:

PREPARED STATEMENT OF HON. GIL GUTKNECHT, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MINNESOTA

Thank you Mr. Chairman for the opportunity to make a few brief remarks on this

important legislation.
or years, the federal government has had a set procedure for purchasing from

the private sector. The purpose for this policy was to insure that the federal govern-
ment was buying materials at the best possible price, thus saving U.S. tax dollars.
Initially, this new policy worked and the federal government was saving money.
Over the years, however, what resulted was additional layers of bureaucracy and
a 19 percent increase in the purchasing cost per item.

For over a decade, ] was a small businessman in southeast Minnesota. Everyday,
1 had to make sure that I kept my expenses down while maximizing my sales. If
1, or anyone in the small business community, established a bureaucratic policy that
took extra time and cost more money, we would go bankrupt!

Mr. Chairman, this government policy just doesnt make sense and must be
changed. I fully support H.R. 1670 and strongly encourage my fellow colleagues do
vote for its passage.

PREPARED STATEMENT OF HON. WILLIAM H. ZELIFF, JR., A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW HAMPSHIRE

Thank you, Chairman Clinger, Chairman Spence, and fellow members. I am
pleased and excited to participate in today’s hearing, as both a member of the Gov-
ernment Reform and Oversight Committee and as a co-sponsor of H.R. 1670, “The
Federal Acquisition and Reform Act (FARA) of 1995.” Chairman Clinger and Chair-
man Spence both deserve at credit for forging this partnership to address our
bloated, inefficient, and costly federal acquisition system.

As most know, the inefficiencies and costs of the federal procurement system af-
fect one federal agency more than any other—the Department of Defense (DoD).
Nearly 80% of the approximately $200 billion that our government annually spends
on goods and services is spent by DoD. That’s nearly $160 billion a year. In separate
reports, DoD and the General Accounting Office (GAO) agree that DoD pays an ad-
ditional 18% to 19% in costs generated by the existing red-tape in government con-
tracting. That’s an added $28 to $30 billion dollars in cost per year, and I think that
leaves a lot of room for improvement.

I want to congratulate, today especially, Chairman Clinger. Last year, Chairman
Clinger helped improve the procurement process by leading the fight to pass the
Federal Acquisition Streamlining Act (FASA) of 1994. Among other reforms, FASA
streamlineg federal procurement and established a preference for commercial items
that simplified contracting procedures for contracts under $100,000. But FASA was
oll:lyba lf;u'st’. step. With HgR 1670, we will again give the taxpayer more “bang for
the buck.”

One last thought: I am Chairman of the Subcommittee on National Security of
the House Government Reform and Oversight Committee; but I am also a small
businessman. I believe we need to learn from the private sector and reform the way
our government does business. The culture surrounding the federal procurement
process, especially within DoD, must be re-assessed and fundamentally changed. We
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si?ply can not afford to nibble at the edges of a system that cries out for major
reform.

As the Chairman of a subcommittee charged with the duty to oversee the “econ-
omy and efficiency” of DoD, I am pleased to join together today with Chairmen
Spence and Clinger as a co-sponsor of the Federal Acquisition Reform Act of 1995.
FARA calls for fundamental change that is long overdue. Many among us, Repub-
licans and Democrats, have been working to develop new and creative ways to im-
prove the way the government does business. We have a wealth of ideas and energy
in this Congress. We should take advantage of this opportunity and channel that
creative energy into a positive force that produces major procurement reform. That’s
what the American people expect of us—and that’s what we hope to deliver with
the passage of the Clinger-Spence procurement reform bill.

I certainly pledge my cooperation, energies, and the resources of my subcommittee
to ensure that H.R. 1670 reflects the ideas and solutions that bring about fun-
damental change in federal acquisition regulation.

I look forward to hearing and learning from the many distinguished witnesses
scheduled for today’s hearing. Thank you Mr. Chairman.

PREPARED STATEMENT OF HON. CHARLES F. BAass, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEwW HAMPSHIRE

I'd like to thank Chairman Clinger and Chairman Spence for holding this joint
hearin%ethis morning on procurement reform, especially on the day after the Na-
tional Security Committee marked up the Defense Reauthorization bill. This is an
important topic, and it is important that the Government Reform Committee and
the National Security Committee work together as we continue to make much-need-
ed reforms in the way the govemment purchases goods and services.

1 will be listening to today’s testimony with great interest, as I am a cosponsor
not only of H.R. 1670, the Clinger-Spence bill, but also of H.R. 1368, the Kasich bill
that specifically focuses on defense acquisition reform. I cosponsored Clinger-Spence
with the understanding that it does not conflict with, but rather complements, H.R.
1368. It is my hope that the testimony that we will hear today will help to establish
if these two bills can strengthen each other, and whether it might be advantageous
to combine them.

It is my belief that Clinger-Spence and Kasich could indeed be merged to the ben-
efit of both. Specifically, I would like to work with Chairmen Clinger, Spence, and
Kasich to include Titles I and II of the Kasich bill with HR. 1670 as we move
through markup.

I thank the Chairman.

PREPARED STATEMENT OF HON. FRANK MASCARA, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF PENNSYLVANIA

Good morning Mr. Chairman. I deeply appreciate your calling this hearing to ex-
amine legislation recently introduced by Chairman Clinger and Chairman Spence
to further revise Federal procurement laws.

As I indicated during our previous hearings on this subject, I concur with the
need to reform the procurement process. Seven hundred dollar hammers and coffee
pots still loom large in the public’s memory and this type of unnecessary and exces-
sive spending must stop.

Less than a year ago, before 1 was elected, Congress enacted and the President
signed into law the Federal Acquisition Streamlining Act of 1994.

is was an unprecedented, bipartisan effort, to get rid of the waste and the
mound of regulations that have tied the procurement process in knots.

Since the session began in January, the Government Reform and Oversight Com-
{njttee has held at least two hearings to examine the early implementation of this
aw.

Obviously both the administration and Chairman Clinger feel further steps must
be taken and both have introduced additional reform legislation which we are con-
sidering here today.

I certainly will defer to those more expert in the procurement field than myself
to judge if further action is really necessary. However, common sense requires me
to ask do we really have enough experience with this new law, only eight months
old, to be plowing ahead already with further changes?

Should we be giving our agencies and departments a little more time to work with
this streamlining act before we start changing it again?
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Moreover, after reviewing the materials provided by the committee staff, I must
say | am troubled that some portions of Chairmen Clinger's and Spence’s legislation
could lead to a bias against small businesses.

Further, it might well block those firms which have a sound compliant against
the contractitla!ﬁ(process from getting a fair hearing.

I do not think is the outcome we want.

Thus, I would recommend we proceed slowly here and get as much testimony as
possible from those who work in this field on a day-to-day basis before we report
something that is going to cause more harm than good.

I truly look forward to hearing today’s witnesses.

Thank you Mr. Chairman.

Mr. CLINGER. If not, I want to remind all of our witnesses that
your entire statements will be entered into the record; but we ask
you, in view of the fact that we have a number of witnesses today,
that if you would limit your oral statements to 5 minutes. And I
would also remind our panelists, the members of the panel here,
that we will limit the questioning to 5 minutes. We only impose
this limit because there are so many witnesses we want to hear.

For our first panel, I am going to ask our friend from Virginia
to introduce them. But, before I do so, it is the practice of the Com-
mittee on Government Reform and (5versight to swear witnesses.
And to avoid appearance of favoritism there have been no excep-
tions to this policy. We have asked every panel to be sworn in be-
fore they testify.

{Witnesses sworn.]

Mr. CLINGER. The gentleman from Virginia, Mr. Davis.

Mr. Davis. Thank you, Mr. Chairman,

I want to welcome our distinguished group of witnesses as we
§ather in this joint hearing to discuss the need for substantial re-
orm of the Federal procurement system. I have had the privilege
of working with several of these witnesses in the private sector.

PRC—Jim Leto is the chairman and chief executive officer, he is
here today representing not only PRC but also appearing on behalf
of the Acquisition Reform Working Group, which represents nine
industry associations.

Mr. Stanley Ebner is senior vice president of Washington oper-
ations, for McDonnell Douglas Corporation. He also represents and
is an active participant in the Acquisition Reform Working Group.

We have Milton Cooper, the president of systems group of Com-
puter Science Corporation and is representing the Information
Technology Association of America.

And Mr. Edward Cypert is the vice president of operations, space
and electronic group of TRW. He is also here as an active member
of the Acquisition Reform Working Group.

Mr. CLINGER. Thank you very much.

STATEMENT OF JAMES LETO, CHAIRMAN AND CHIEF EXECU-
TIVE OFFICER, PRC, INC.,, FOR THE ACQUISITION REFORM
WORKING GROUP (ARWG)

Mr. CLINGER. With that, I would recognize Mr. Leto for your
statement.

Mr. LETO. Thank you, Congressman Davis, for that introduction.
You have done well.

Chairman Clinger, Chairman Spence, and Members of the com-
mittees, I am very pleased and proud and almost honored to be
here—and a bit nervous. Suffice it to say that I also agree with
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Chairman Spence that this is unprecedented. I have been in Wash-
ington for a long time, and I have never seen these two committees
come to agreement on procurement reform as they have. And I
think it bodes very welF for the 104th Congress. 1 think we are
going to achieve a great deal this year.

I also come before you wearing two hats. The first hat that I
wear is as chairman and CEO of a $900 million corporation who
employs some 7,000 people all over the United States, and 90 per-
cent of what we do is Federal procurement related. The second hat
that I wear is on behalf of the Acquisition Reform Working Group,
otherwise known as ARWG. It is a lot easier to say.

ARWG has come together as a result of nine associations who are
actively engaged in making sure that the procurement reform bill
goes forward in full representation of their constituency, which con-
sists of literally thousands of companies all over the United States,
both large and small, hardware, software, weapons manufacturers,
et cetera.

I would argue that my position as CEO is aggressive and aggres-
sively in support of this bill. Suffice it to say, as the first speaker,
I get to set the tone for this meeting; and on behalf of the industry,
myself and ARWG, we are extremely excited about the opportuni-
ties for this bill to become law.

Let me speak briefly about four areas of the bill that we are ac-
tively engaged with. Let me say at the outset than because ARWG
represents almost 10,000 companies across the country, their views
are significantly more conservative and cautious than are mine as
a large corporate CEO. And where my view differs from their view
I will so note it in the testimony.

I would like to speak about four areas: competition, the commer-
cial items in the bill, bid protest and contract disputes, and reli-
ance on the private sector.

First, let me talk about competition. On behalf of ARWG and on
behalf of my company, we strongly endorse the Government’s pre-
rogative to limit the numbers of bidders on any procurement to
those bidders that they perceive to be qualified. We strongly en-
dorse that.

To caveat that, I would add on behalf of ARWG that there needs
to be some language in the bill that protects small businesses.
There are many small businesses in this country that are certainly
qualified, as is PRC, to bid on certain kinds of procurements where
their technology and their unique capabilities are perfectly in sync
with those procurements; and we need to find some language in the
bill that makes sure that the rules are such that small businesses
can play in large procurements.

Second, let me talk about commercial items. I think everybod
knows, particularly those involved in the Pentagon and doing wor
for DOD, that mil spec standards have become a dinosaur and that
there is a rapid move toward commercial, off-the-shelf kinds of
items and procurements. We routinely bid procurements today
where commercial, off-the-shelf products are specified as part of the
requirements of those bid.

I am very encouraged by the fact that this bill endorses a trend
that has already begun to take place in the Government, and I
think this trend going forward will save both industry and the Gov-
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ernment an enormous amount of money in terms of reducing the
cost-accounting applications that apply to many of the procure-
ments that we participate in.

Let me talk briefly about bid protest and contract disputes. I
would argue that this part of the procurement bill will probably be
the most controversial.

As a large corporation, 90 percent of which what we do is infor-
mation tec%mology based. We are very familiar with GSBCA rules,
and we participate in GSBCA protests whenever we think it is ap-
propriate and where there has been what we believe to be an egre-
gious action.

I would also argue that, on behalf of my company, that is infre-
quent. We do not frequently file GSBCA protests, for a lot of good
reasons. Let me give you an example.

We recently lost a billion dollar procurement, and it is not nice
to lose. When we evaluated all the data, we determined that there
may be some grounds for protest. We also determined that if we
were to protest there is a high likelihood that we wouldn’t win.
Anything that is 50/50 I consider to be a high likelihood that we
won’t win.

The cost of filing a GSBCA protest for my company is about
$10,000 a day. That $10,000 a day, by definition, precludes a lot
of small companies from participating in those kinds of bid protest
activities.

Having said that, let me say that the proposal to establish a cen-
tralized authority for contract appeals is very appealing to my com-
pany, and it is very appealing to ARWG. I think the addition of the
alternative dispute resolution process as the front end of that proc-
ess makes the protest bid process available to both large and small
companies.

We have had personal experience, and I think PRC is probably
one of the first companies a year ago to undergo an alternative dis-
pute resolution process in solving a claims dispute with the Gov-
ernment. I've got to tell you that on behalf of the Government and
on behalf of PRC we are both pleased with the outcome. In any
kind of claims dispute that is a very positive outcome.

So we strongly endorse a centralized contract appeals board. We
particularly end)(,)rse it since it provides for an alternative dispute
resolution process as the front end of that vehicle, making the vehi-
cle available to small and large businesses.

Last, let me talk about the language in the bill that talks about
reliance on the private sector. It would be foolhardy for a rep-
resentative of the private sector to argue against mot{erhood and
sunshine, and for us this is a bit of motherhood and sunshine.

We are encouraged by the fact that there will be statutory lan-
guage in the bill which encourages the Government to rely upon
the private sector to provide goods and services to the Government
as an alternative for the Government to build that capability and
capacity internally.

We also believe that this notion of relying on the private sector
is completely consistent with the notion of reinventing Government
and, more importantly, I think is consistent with the recommenda-
tions that were made in the National Performance Review a year
ago.
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So, consequently, on behalf of ARWG and on behalf of my com-
pany, we strongly endorse the language with regard to reliance on
the private sector.

In closing, let me very quickly make a pledge to both committees.
On behalf of my company and on behalf of ARWG, we obviously
stron%Iy endorse the bill, but I will make a commitment to you that
we will do everything in our power to support both committees dur-
ing the deliberations that are bound to ensue and be controversial
in the next several months, do everything within our power and
within the organizations that we represent to assist you in making
this bill law. Thank you.

Mr. CLINGER. Thank you very much Mr. Leto for a very helpful
testimony.

[The prepared statement of Mr. Leto follows:]

PREPARED STATEMENT OF JAMES LETO, CHAIRMAN AND CHIEF EXECUTIVE OFFICER,
PRC, INC., FOR THE ACQUISITION REFORM WORKING GROUP (ARWG)

Chairman Clinger, Chairman Spence, members of the Committees, it is indeed a
pleasure and privile%% to appear before you today at this hearing. On behalf of the
Acquisition Reform Working Group, which is comprised of nine associations rep-
resenting tens of thousands of large and small companies, created to respond to the
movement of Congress toward acquisition reform, I am truly glad to have the oppor-
tunity to present industry’s comments at this hearing today on the Federal Acquisi-
tion i;.eform Act (FARA). I am Jim Leto, Chairman & CEO of PRC Inc., a profes-
sional services company specializing in information technology for federal govern-
ment, international and commercial customers.

Let me begin by recognizing the dynamic work of your Committees and the ex-
traordinary leadership you have shown in reforming federal acquisition. Last year's
massive legislative effort represented a solid start toward fundamentally transform-
ing federal acquisition. This year, we commend you for producing thoughtful and
sound proposals that will ad(f'ress the system’s underlying regulatory burdens and
excessive costs. We recognize and applaud your Committees’ sincere commitment to
improve the way the government buys its goods and services.

rning to the substance of H.R. 1670, ? can tell you with confidence that the or-
ganizations I represent are strongly supportive of many provisions in this legisla-
tion. Other areas have promise, but may need to be further refined, to truly under-
stand the direction you are going, before constructive input can be given. I know
from your previous comments that the door remains open for discussion of any dif-
ferences we may have or suggested improvements.

In total, this legislation constitutes more than statutory preferences for commer-
cial products. It offers more than bid protest reform. This legislation seeks to
change, through substantive reform, the presumptions of the current procurement
process. It has the potential to shift presumptions of private- and public-sector busi-
ness interactions from negative ones to positive ones. It has the potential to foster
cooperation and non-adversarial practices between government and industry pro-
curement. professionals. And, it carries with it the potential to do these things
cheaper, faster, and better than they are currently done today. And that is impor-
tant to all of us. Allow me to focus now on the key elements ogthe bill with specific
comments.

COMPETITION

Improvement of Competition Requirements

The }Zgislation appears to give government procurement officials the right to limit
the number of offerors prior to the onset of the source selection process. ARWG rec-
ognizes and appreciates the need to ensure that the costs of conducting unlimited
competition do not overtake the potential savings that can be achieved through the
use of commercial sources for goods and services. We also recognize that Title I of
the bill would move the government increasingly in the direction of the adoption of
more commercial practices, something we have long and heartily endorsed.

While ARWG endorses the conceptual basis of the proposed competition require-
ments, we believe that clear guidance outlining the fulf scope of congressional intent
is needed. More specific criteria must be included to ensure that a transparent and
equitable competitive process ensues, particularly with regard to small businesses



37

and new entries, as well as to provide appropriate protections for companies ex-
cluded from a particular procurement.

Finally, it is our strong belief that the impacts of this section are so far-reaching
and diverse that a negotiated rulemaking process represents the best means for de-
veloping an effective, fair and comprehensive rule. We would, therefore, urge that

ou include in the legislation a requirement that a negotiated rulemaking process
b-nimplemented for the development of the regulations pertaining to Title I of the
ill.

COMMERCIAL ITEMS

ARWG is very pleased with the changes made through the bill’s commercial items
provisions. This bill positively addresses critical issues in the area of cost and pric-
ing data, post-award audits, and cost accounting standards. We fully expect that the
pro sed changes will enhance the government’s ability to buy o&-the-shelf goods
and services and encourage commercial companies to enter the federal marketplace.

We applaud the elimination of post award audits for commercial product procure-
ments. Pﬁxese type of audits are after-the-fact second Fuessing andp are wholly for-
eign in the commercial marketplace. We have long held that adequate information
is available in the commercial marketplace to enable a contracting officer to deter-
mine prior to contract award the reasonableness of the contract price. In a directly
relates provision, we strongly support the clear exemption to the Truth in Negotia-
tions Act that is provided in H.R. 1670.

Attempting to specifically waive individual elements of existing legislation to re-
move all barriers to the integration of the commercial and defense sectors is a hit-
or-miss process, Therefore, ARWG recommends a more global approach to add new
sections to Title 10 and Title 41 of the U.S. Code that deal exclusively with the ac-
quisition of commercial products and services. Such provisions would expressly su-
persede any other provisions of law and would require the acquisition of commercial
items in accordance with commercial terms, conditions, practices, and specification
at the manufacturers’ commercial prices. Commercial companies would still be re-
quired to comply with all of the laws that apply to U.S. businesses, such as equal
employment opportunity, minimum wage requirements, and Securities and Ex-
change Commission regulations.

If waivers cannot be addressed on the global basis described above, then we con-
tinue to believe that in order to take fulFadvantage of products in the commercial
marketplace, additional prime contract barriers must be lifted. Some of the addi-
tional statutes we believe should be waived for prime commercial contracts include
rights in technical data, cargo preferences, and Buy American Trade Agreements
provisions. A full list of statutes is included in the ARWG legislative recommenda-
tions package of May 10, 1995, as previously provided to your Committees.

BID PROTESTS AND CONTRACT DISPUTES

ARWG is encouraged that your Committees have chosen to give the bid protest
issue serious attention as part of your acquisition reform package. We share the
Committees’ goal to improve signiﬁcantly the acquisition process. We perceive bid
protests as only one part of the broader procurement process, and with the improve-
ment of the acquisition system will come a reduced use of the protest system. The
protest process now in place can be made more efficient; and we believe improve-
ments will be obtained with the implementation of Federal Acquisition StreanSining
Act of 1994 (FASA).

With regard to your streamlining proposal, we agree that improvements can be
made in the protest fora. ARWG strongly endorses the use of alternative dispute
resolution mechanisms and the establishment of sanctions for frivolous protests. In
reference to combining the existing fora into a single forum, we acknowledge that

ater consistency, efficiency, and equity may result. While we would like to put
orth more constructive comments on the proposed language, we believe the issue
is so complex that it would benefit from fgrtg(e’r discussion and refinement of the
key elements. ARWG looks forward to engaging in a collective effort over the next
few weeks to discuss the full range of these issues.

ADDITIONAL REFORM PROVISIONS

Government Reliance on the Private Sector

ARWG applauds the Committees for their strong statement in support of reliance
on the private sector for goods and services needed in the government. For the first
time in our history, your Committees will place in statute policy to rely on the na-
tion’s private sector. As you know, this statutory policy void has caused displace-
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ment in the private sector as the government has continued to perform more and
more functions currently available through existing private-sector vendors. There
can be no question that the development of capabilities in the private sector, rather
than the public sector is in the nation’s best interest. As the resources of the govern-
ment decrease, this is a fitting time to assure the government is operating in its
proper role and utilizing existing private-sector resources for non-governmental
functions. ARWG has provided the Committees with a representative list of appro-
priate private-sector functions and request that you include the list in the Hearing
Report.

t the same time we applaud the statutory statement, we must also remind the
committee of the critically important tasks still before us. We need to grapple with
the linchpin issues of public-private competitions, and the validity angrfaimess of
the current cost-comparison process. By any measure, the current process fails to
adequately account for government costs, and skews the selection away from the
private sector.

ARWG strongly supports the provision in this bill, and further, hopes to work
with this Committee to develop follow-on legislation to establish necessary enforce-
ment mechanisms to ensure that this reliance on the private sector is fully em-
braced in the agencies.

Elimination of Certain Certification Requirements

ARWG whole-heartedly endorses this provision as a benchmark for elimination of
non-value added administrative burdens. Not only does this section adopt the es-
sence of the ARWG recommendation to statutorily prohibit the regulatory imple-
mentation of unnecessarily burdensome non-statutory certifications, it goes further.
While maintaining the integrity of compliance requirements, Section 302 repeals
four statutory certifications pertaining to requests for equitable adjustments and
other relief, contractor inventory control systems, the payments to influence federal
transactions, and the Drug-Free Workplace Act. The spirit of reform is fully em-
braced with the inclusion of this section.

International Compelitiveness

In the area of global and international measures, we are pleased to see the long-
called-for provision in the bill repealing recoupment of non-recurring costs. In the
highly competitive global marketplace, recoupment often can mean a 20%-30% com-
petitive disadvantage to U.S. companies. With such a disadvantage, U.S. companies
lose sales opportunities, resulting in a loss of U.S. jobs, less U.S, defense capability,
and ultimately a higher cost to U.S. taxpayers for defense products. The repeal of
this statutory requirement will enhance the competitive capability of international
defense manufacturers.

Procurement Integrity

Enactment of the changes in H.R. 1670 will go a long way toward achieving a
truly streamlined reform in ethics, conflict-of-interest statutes, and redundant post
employment laws. ARWG supports the provisions repealing onerous Procurement
Integrity statutes and replacing them with broad protections of source selection and
proprietary information. The result of this change is certain to be a8 movement to-
ward more healthy, open, and substance-based communications between the buyer
and seller, which has been unduly inhibited in recent years.

CLOSING STATEMENTS

In some of our recommendations, we have violated to some degree, our own and
your aversion to being overly prescriptive in statute to the Executive Branch. I as-
sure you that our movement in this direction, over the years, is a result of our real-
world experience with the conversion process from law to regulations. The trend in
the implementation of FASA regulations is a case in point, where the regulation
writers have proven to be very conservative and traditional in some of the key
areas. In short, we believe specific guidance in certain areas is necessary to ensure
a clear understanding by regulators of congressional vision and intent.

Let me conclude by saying that your Committees have really stepped up to the
plate with this legislation. Clearly, you are looking to make a long-term mark on
the acquisition system, to prepare it for the 21st century. On behalf of the industry
organizations in ARWG, I truly appreciate having the opportunity to present our
views and look forward to discussion on this promising legislation.

Mr. CLINGER. Now Mr. Ebner.
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STATEMENT OF STANLEY EBNER, VICE PRESIDENT, WASHING-
TON OPERATIONS, MCDONNELL DOUGLAS CORPORATION,
FOR ARWG

Mr. EBNER. Chairman Clinger and Chairman Spence and Mem-
bers of both committees, many of whose fortitude I really admire
just for being here after last night, I am happy to be here rep-
resenting not just McDonnell Douglas, which is also a fairly large
corporation, but also ARWG as well. I am pleased to be here and
appreciate the opportunity.

We certainly want to join Mr. Leto in commending your efforts
on this legislation. We particularly want to commend the work of
Ellen Brown and Robert Rangel, who are especially talented and
qualified staff members who have put a lot of their hearts and
souls into this legislation, not to mention what the Members have
done, of course.

The Federal Acquisition Streamlining Act of 1994, which we all
refer to now as FASA, was a significant first step in reforming the
acquisition process. And we appreciate the fact that you have rec-
oggiozed that more remains to be done, and that is reflected in H.R.
1670.

Even with the passage of FASA, many of the ARWG member
companies still won't sell certain items to the Federal Government.
It is this large segment of the business base as well as the artificial
separations %etween Government and commercial segments of the
same company which need to be addressed by future legislation
and which you are addressing.

We also applaud your interest in and your oversight of the regu-
latory implementation of FASA. Your staff, in particular, has un-
derstood that even the strongest legislative language can lose its
impact, or even its meaning, during implementation.

As a representative of the defense industry, I would like to par-
ticularly focus my remarks today on opportunities and need for
changes in the defense acquisition process. We must ensure that
we continue to produce the world’s highest quality weapon systems
at affordable prices, something reduced defense budgets and in-
creasing complexity make more difficult today.

In view of the continuing drawdown in defense spending which
began in the late 1980’s and which Chairman Spence and his com-
mittee are making every effort to stabilize—an effort which we ap-
plaud—nevertheless, industry is certainly being challenged to pro-
vide weapon systems at the lowest cost to American taxpayers.
Just as we are redesigning our military for the future, we have to
rehabilitate our acquisition system for the 21st century, and that
means radical change. We are wasting too many precious dollars
on the acquisition system and bureaucracy that could be spent to
better equip men and women of our armed forces.

I would like to, as Mr. Leto did, address a few features of the
bill that you have introduced. On international competitiveness, we
strongly support your proposal to repeal the statutory requirement
for recoupment ofy nonrecurring research and development costs for
weapon systems sold through the FMS program. It won’t be a sur-
?rise to you that we support it, but we think it is a meaningful ef-
ort.
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It is not going to result in more weapons sold around the world.
What it is going to do is give U.S. manufacturers an opportunity
to compete on a more level playing field. As you well know, both
the Bush administration and the Clinton administration have sup-
ported repeal; and we certainly strongly endorse it.

On the elimination of certification requirements, most of the cer-
tifications now required amount to a written promise that the con-
tractor is complying with some statute. We view that as quite re-
dundant because they simply provide a written confirmation that
a contractor is complying with the written law of the land, which
we all should be doing now. Certification requirements like this
only add time, effort and thousands of pieces of paper to an already
overburdened system. We strongly support removal of these and all
other nonvalue-added administrative burdens.

I know you are aware of the Coopers and Lybrand/TASC study
that was recently done for the DOD, and it concluded that adminis-
trative burdens add at least 18 percent to the cost of weapon sys-
tems. The DOD regulatory cost premium is significant and may be
reduced without sacrificing accountability for public funds.

In addition, that survey didn’t address all sources of nonvalue-
added costs, and we know you are going to look at those as well.
We think a clearly significant savings could result from a reduction
in a lot of these nonvalue-added activities.

On commercial practices in FASA, you supported the use of com-
mercial acquisition practices; and this year you go even further to-
ward opening up the commercial marketplace to the Government
and its contractors. We support this approach. It will help us elimi-
nate some of the barriers we have in dealing with our own sub-
contractors and being able to have access to the latest commercial
technology that is available.

In conclusion, I want to thank you again for this opportunity and
for your attention. We are enthusiastic about your efforts to further
simplify and streamline the Government acquisition system, both
in areas I have mentioned and in those discussed by Mr. Leto, and
I am sure, by the other panelists.

As the defense budget continues to decline, we need to do every-
thing possible to reduce costs while gaining access to the latest
technology. I will point out, however, that H.R. 1670 was only in-
troduced a few days ago, 85 pages long, which isn’t long by today’s
standards. I am a slow reader, and I expect that we will have more
information, advice, and suggestions to the committees as they pro-
ceed. We will be looking forward to working with you and your
staff in order to accommodate our shared objectives.

Thank you again for the opportunity. If there are questions, I
will try to answer them.

Mr. CLINGER. Thank you. We will look forward to hearing your
further comments and suggestions as you have an opportunity to
digest the 85 pages.

We also want to thank you for the extraordinary effort you made
to be here this morning. We appreciate that very much.

[The prepared statement of Mr. Ebner follows:]
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PREPARED STATEMENT OF STANLEY EBNER, VICE PRESIDENT, WASHINGTON
OPERATIONS, MCDONNELL DoucLAS CORPORATION, FOR ARWG

Chairman Clinger and Chairman Spence and Members of the Committees, I am
Stanley Ebner, Senior Vice President for Washington Operations, McDonnell Doug-
las Corporation. It is a pleasure for me to respond to your request to testify before
you on acquisition streamlining and simplification. I am here today on behalf of the
Acquisition Reform Working Group (ARWG), a consortium of nine associations
which represent thousands of companies and individuals associated with the busi-
ness of government contracting.

We want to commend both of you for your strong leadership in pursuing meaning-
ful Federal acquisition reform. The Federal Acquisition Streamlining Act of 1994,
commonly called FASA, was largely the result of your Committees’ committed and
diligent efforts, and it was a big step toward the long overdue simplification and
rationalization of the complex, redundant, and time-consuming government acquisi-
tion process. More importantly, you have recognized that muc% more remains to be
done, and we appreciate this opportunity to comment on the next step of acquisition
reform that you are proposing in H.R. 1670.

Even with the passage of last year’s legislation, many of the ARWG member com-
panies still will not sell certain items to the Federal government. It is this large
segment of the business base, as well as the artificial separations between govern-
ment and commercial segments of the same company, which have to be addressed
by future legislation.

We also applaud your interest in, and oversight of, the regulatory implementation
of FASA. Your staff, in particular, has recognized that even the strongest legislative
language can lose its impact if not properly implemented.

As a representative of the defense industry, I would like to focus my remarks
today on the opportunities and need for additional changes in the defense acquisi-
tion process. We must ensure that we continue to produce the world’s highest qual-
ity weapons systems at affordable prices.

In view of the continuing drawdown in defense spending, which began in the late
1980s, industry is being challenged to provide needed weapons systems at the low-
est cost to American taxpayers. Just as we are redesigning our military for the fu-
ture, we must also rehabilitate our acquisition system for the 21st century. It is
time for a radical change in the acquisition process—because it simply costs too
much. We are wasting money on the acquisition bureaucracy that we could be
spending to better equip the men and women of our armed forces.

I would like to turn my attention now to several of the specific proposals included
in your bill, HR. 1670, t{e Federal Acquisition Reform Act of 1995.

INTERNATIONAL COMPETITIVENESS

We strongly support your proposal to repeal the statutory requirement for
recoupment of non-recurring research and development (R&D) costs for weapons
systems sold through the Foreign Military Sales (FMS) program. Recoupment
charges raise the price of U.S. products and make American companies less competi-
tive, Repeal of recoupment does not mean that there will be more weapons sold in
the world; it merely means that, once a country has decided to purchase a milit
product, U.S. manufacturers will compete on a level playing field. Both the Bus
and the Clinton Administrations have supported the repeal of this law.

ELIMINATION OF CERTIFICATION REQUIREMENTS

Your bill provides for the elimination or cancellation of the majority of current
certification requirements. Most of these certifications amount to a written promise
that the contractor is complying with some statute (i.e., the Clean Water Act). These
certifications are redundant because they simply provide a written confirmation that
a contractor is complying with the law of the land. Such certification requirements
only add thousands of pieces of paper to an already overburdened system. We
strongly support the removal of non-value-added administrative burdens.

A recent study done by Coopers and Lybrand/TASC (The Analytical Sciences Cor-
poration) for the Department of Defense concluded that administrative burdens add
at least 18% to the cost of weapons systems. The DOD regulatory cost premium is
?igz(liiﬁcant and may be reduced without sacrificing full accountability for public
unds.

It is important to recognize that the study did not address all of the possible
sources of non-value-addecgincosts; the actual cost premium may be far greater than
18%. Whatever the exact amount, a significant savings could be achieved if we were
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able to identify and free-up all of the monies that are now devoted to unnecessary
oversight and reporting requirements.

COMMERCIAL PRACTICES

In FASA, you emphatically supported the use of commercial acquisition practices
for the purc})l'ase of goods and services by the government. Your bill goes even fur-
ther this year toward opening the commercial marketplace to the government and
to its contractors, We support this approach, particularly as it eliminates the bar-
riers that currently deny government prime contractors access to the latest commer-
cial technology.

CONCLUSION

I would like to thank the Committees again for the opportunity to testify today
and for your kind attention. We are enthusiastic about your on-going efforts to fur-
ther simplify and streamline the government acquisition system, both in the areas
that I have mentioned and in those discussed by my fellow panelists. As the defense
budget continues to decline, we need to do everything possible to reduce costs while
gaining access to the latest technology.

I wi int out, however, that HJ%y 1670 was only introduced a few days ago, and
we would like to have an opportunity to study the bill in depth before finalizing our
position on specific issues. We will be pleased to work with you and your staff to
ensure that we have the most effective legislative language to accommodate our
shared objectives.

I'll be happy to answer any questions that you might have.

Mr. CLINGER. Now I would like to recognize Mr. Cypert.

STATEMENT OF EDWARD CYPERT, VICE PRESIDENT, OPER-
ATIONS, SPACE AND ELECTRONICS GROUP, TRW, INC., FOR
ARWG

Mr. CYPERT. Good morning, Chairman Clinger and Chairman
Spence, Members of the committees. I am Ed Cypert from TRW
Space and Electronics in Redondo Beach, so a special hello to Mrs.
Harman, our wonderful representative. I am here also on behalf of
ARWG and all companies that are represented through ARWG.

So I want to address some of the features of H.R. 1670, that we
think are particularly important to us on the aerospace and de-
fense side. Certainly, the passage of FASA 1994 was an important
first step, and you have recognized that we have a lot more to do
to reach the kind of reform that is so important to all of us.

Title I of the bill would replace the current requirement for full
and open competition with a requirement for maximum practicable
competition. We support this concept, particularly as procurement
budgets decline and it becomes increasingly important for agencies
to carefully husband our resources.

Full an(i, open competition does not guarantee the lowest-price or
the best-value award but often requires the mailing of dozens and
even hundreds of solicitation packages to interested would-be
offerors, only a fraction of whom respond with offers. Giving the
contractin% officer the ability to exercise more discretion and seek
meaningful competition is clearly in conformity with the goal of
chan%ing the acquisition culture.

Full and open competition is not routinely applied in the com-
mercial marketplace. If the Federal Government is to become a
world-class buyer and to make greater use of commercial products,
its buyers should be given the same flexibility that is now practiced
in the commercial world.

ARWG strongly endorses the provision of the bill that would es-
tablish simplified procedures for the purchase of commercial items
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and would exempt commercial purchases from TINA, the Truth in
Negotiations Act, requirements for cost and pricing data, post-
award audits and from cost accounting standards. These protec-
tions may be needed when the Government is buying unique items
which would have no commercial equivalent, or profucts for which
price reasonableness cannot be assured by the marketplace. How-
ever, they are virtually foreign concepts in the commercial world.

Again, if the Government wants to be a world-class buyer it
should throw away these kinds of crutches and rely on the forces
of the marketplace as well as the integrity and ingenuity of the
Government workforce.

The bill does not address the several statutory requirements
which still inhibit commercial suppliers from entering the Govern-
ment marketplace. The Federal Acquisition Streamlining Act of
1994 exempted commercial products from many of these but failed
to fully correct the problem created by requiring that purchases of
commercial products comply with the Buy American Act, Trade
A%;aements Act, Cargo Preference Act and many others.

e recognize that waiving all of these will be very difficult, but
we do believe that the Government will not achieve the goals it en-
visions with respect to coinmercial products until it recognizes the
hurdle these provisions represent and steps up to the challenge of
waiving them for all commercial transactions.

Someone once said you can’t jump 70 percent across a chasm and
be successful. We believe that aptly describes the dilemma we face
today with respect to commercial items. The number of statutes for
substitutes that have been waived are meaningless if it only gets
us to the 70 percent point.

ARWG supports the intent of section 301 of the bill which would
codify the long-standing Government policy of reliance on the pri-
vate sector. However, we believe the language “rely on commercial
sources,” which was contained in the 1955 Bureau of the Budget
Circular 55—4, needs updating. The use of the term commercial
sources today, with the increased emphasis on commercial items,
could be interpreted to mean only that part of the private sector
which is engaged in commercial business.

Contracting out for the performance of commercial/industrial ac-
tivities under current guidelines does involve principally commer-
cial firms or commercial segments of aerospace and defense firms.
However, neither these guidelines nor the language proposed in
section 301 clearly address, for example, the problem represented
by the current controversy over depot-level maintenance of defense
hardware. This can be and should be performed by private sector
contractors, even though those contractors in many cases might be
100 percent engaged in defense business and, therefore, not consid-
ered commercial.

Thus, we recommend that the language in section 301 be
changed from commercial sources to private sector.

The last issue that I am going to address is section 302, which
would prohibit the agencies from regulatorily imposing unneces-
sarily burdensome certificates not required by statute. The most re-
cent tabulation of certificaticns required by the FAR and the De-
fense Supplement to the FAR is more than 100, the majority of
which are not specifically required by statute.
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The answer to every bad experience or shortcoming perceived in
the contracting process often seems to be to add another certificate.
It is time to stop this redundant, time-consuming, unnecessary cost
overkill; and we applaud your committee for adgressing this issue.

Section 302 goes a step further and repeals four statutory certifi-
cations which are considered redundant or otherwise unnecessary.
We are in full accord with the spirit of reform embodied in this sec-
tion.

In addition, ARWG is reviewing all of the statutory certifications
to determine if there are still ones that can be repealed. We will
forward these comments and our recommendations to you, and I
believe that that will be forthcoming next week.

‘This concludes my statement. I appreciate the opportunity to ad-
dress the committee on these important issues, and we look for-
ward to working with you as this process continues. Thank you.

Mr. CLINGER. Thanlz, you very much, Mr. Cypert. We appreciate
your testimony.

[The prepared statement of Mr. Cypert follows:]

PREPARED STATEMENT OF EDWARD CYPERT, VICE PRESIDENT, OPERATIONS, SPACE
AND ELECTRONICS GROUP, TRW, INC., FOR ARWG

Good morning, Chairman Clinger, Chairman Spence and members of the Commit-
tees. My name is Ed Cypert, and 1 am Vice President for Operations at the TRW,
Inc., Space & Electronics Group in Redondo Beach, California. I am also Vice Chair-
man of the Procurement and Finance Council of the Aerospace Industries Associa-
tion (AIA). I appreciate the opportunity to a Eear here today on behalf of the Acqui-
sition Reform Working Group (ARWG). AR\g is comprised of nine associations, in-
cluding AIA, representing some 4,000 large and small member firms. It was created
informally two years ago to facilitate response by a broad segment of industry to
various legislative proposals to reform the acquisition process.

Incorporated is a $9 billion diversified international company that provides
products and services with high technology or engineering content to automotive,
space and defense, and information systems and services markets. TRW’s space and
defense segment includes software and systems engineering, and electronics systems
and equipment, in addition to spacecraft.

I want to address in particular some of the features of the Federal Acquisition
Reform Act of 1995 (H.R. 1670) which would have the greatest impact on aerospace
and defense companies. Mr. Stan Ebner of McDonnell Douglas Corporation, who will
be testifying a little later, will also address issues in this category. I commend both
your committees for taking the initiative to continue the much needed reform effort
that began with the creation of the Section 800 Panel over four years ago to review
all DoD acquisition laws.

COMPETITION

Title I of the bill would replace the current requirement for “full and open” com-
petition with a requirement for “maximum practicable” competition. We support this
concept, particularly as procurement budgets decline and it becomes increasingly
important for agencies to carefully husband their resources. Full and open competi-
tion does not Euarantee the lowest glrice or the best value award, but does often re-
quire the mailing of dozens or even hundreds of solicitation ﬁackages to “interested”
would-be offerors, only a small fraction of whom respond with offers. Giving the con-
tracting officer the ability to exercise more discretion and seek meaningful competi-
tion is clearly in conformity with the goal of changing the acquisition culture.
and open competition is not routinely applied in the commercial world. If the Fed-
eral government is to become a world class buger and to make greater use of com-
mercial products, its buyers should be given the same flexibility that is now prac-
ticed in the commercial world.

COMMERCIAL ITEMS

ARWG strongly endorses the provisions of the bill which would establish sim-
plified procedures for the purchase of commercial items and would exempt commer-
cial purchases from Truth in Negotiation Act requirements for cost and pricing data,
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gost-award audit, and from the cost accounting standards. These “protections” may
e needed when the government is buying unique items which have no commercial
equivalent, or products for which price reasonableness cannot be assured by the
marketplace. However, they are virtually foreign concepts in the commercial world.
Again, if the Federal government wants to be a world class buyer, it should throw
away these kinds of crutches and rely on the forces of the marketplace as well as
the integrity and ingenuity of the government workforce.

The bill does not address the several statutory requirements which still inhibit
commercial suppliers from entering the government market. The Federal Acquisi-
tion Streamlining Act of 1994 exempted commercial procurements from many of
these, but failed to fully correct the problem created by requiring that purchases of
commercial products comply with the B\?Iy American Act, Trade Agreements Act,
Cargo Preference Act and many others. We recognize that waiving all of these will
be very difficult, but we do not believe that the Federal government will ever
achieve the goals it envisions with respect to commercial products until it recognizes
the hurdle these provisions represent, and steps up to the challenge of waiving them
for all commercial transactions. Someone once said you cannot jump 70% of the way
across a chasm and be successful. We believe that aptly describes the dilemma we
face today with respect to commercial items. The number of statutes that have been
waived is meaningless if it only gets us to the 70% point.

GOVERNMENT RELIANCE ON THE PRIVATE SECTOR

ARWG supports the intent of Section 301 of the bill, which would codify the long-
standing government policy of reliance on the private sector. However, we believe
the la.n%l “re(l:y on commercial sources,” which was contained in the 1955 Bureau
of the Budget Circular 554, needs updating. The use of the term “commercial
sources” today, with the increased emphasis on commercial items, could be inter-
Ereted to mean only that part of the private sector which is erl;gaged in commercial

usiness. Contracting out for the performance of commercial/industrial activities,
under current guidelines, does involve principally commercial firms, or commercial
segments of aerospace and defense firms. But neither these guidelines nor the lan-
guage proposed in Section 301 clearly addresses, for example, the problem rep-
resented by the current controversy over depot-level maintenance of defense hard-
ware. This can be and should be performed by private sector contractors, even
thoug}}: those contractors in many cases might be 100% engaged in defense business
and therefore not considered “commercial.” Thus, we recommend that the language
in Section 301 be changed from “commercial sources” to “private sector.”

ELIMINATION OF CERTAIN CERTIFICATION REQUIREMENTS

The last issue I will address is Section 302, which would prohibit the agencies
from regulatorily imposing unnecessarily burdensome certifications not required by
statute. The most recent tabulation of certifications required by the Federal Acquisi-
tion Regulation (FAR) and the Defense Supplement to the FA{I contains more than
100 certifications, the majority of which are not specifically required by statute. The
answer to every bad experience or shortcoming perceived in the contracting process
often seems to be to add another certification. It is time to stop this redundant,
time-consuming, and unnecessarily costly overkill, and we applaud your committees
for addressing this issue. Section 302 g;es a step further and repeals four statutory
certifications which are considered redundant or otherwise unnecessary. We are in
full accord with the spirit of reform embodied in this section. In addition, ARWG
is reviewing all of the statutory certifications to determine if there are additional
ones which can be repealed. We will forward our recommendations on these for your
consideration early next week as soon as this review is completed.

That concludes my statement. We appreciate the opportunity to address the Com-
mittees on these important issues and look forward to participating in the process
whenever we can be of assistance.

Mr. CLINGER. I am pleased to welcome back before the committee
Mr. Cooper.

STATEMENT OF MILTON COOPER, PRESIDENT, SYSTEMS
GROUP, COMPUTER SCIENCES CORPORATION, FOR THE IN-
FORMATION TECHNOLOGY ASSOCIATION OF AMERICA

Mr. CooPER. Thank you, Chairman Clinger, Chairman Spence,
Members of both committees.
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As Mr. Davis stated, I do head Computer Sciences Corporation’s
Federal Systems Group. Our corporate headquarters, I am happy
to say, are in El Segundo, Mrs. Harman, and you represent us very
well here. Thank you.

Today, I appear on behalf of the Information Technology Associa-
tion of America. ITAA represents over 6,000 companies, large and
small, who provide information-based solutions for our customers
using computers, software and communications. Many of these
companies, like my own, are vendors to the Federal Government.

ITAA is pleased with the bold, innovative, commercially oriented
provisions contained in your legislation H.R. 1670, the Federal Ac-
quisition Reform Act. Although ITAA has not had the opportunity
to specifically review every provision in the bill, we do want to go
on record today as strongly supporting its thrust and principal pro-
visions. I would like to comment briefly now on several of those.

First, Government reliance on the private sector. We applaud the
inclusion of this important policy in this bill. In these times of Gov-
ernment downsizing, severe budget reductions and pressures, the
contracting out or outsourcing to the private sector is more nec-
essary than ever. ITAA believes that DOD codifying this provision
into this statute will provide the needed additional authority to see
it fully implemented.

Regarding commercial item acquisition, ITAA has testified before
the House and Senate on several occasions in support of the com-
plete exemption of commercial items from the provisions in the
Truth in Negotiations Act. While FASA offered some relief to those
burdensome requirements, the draft regulations issued this spring,
in our view, offered insufficient relief to vendors of commercial
products.

We, therefore, strongly endorse this bill's removal of commercial
items from the TINA requirement to provide the certified cost and
pricing data. This bill will remove the single largest impediment,
in our view, to commercial contractors in offering their products
and services to the Federal Government.

We believe that these steps in this bill will give the Government
a far broader access to the products and the services that are, in
fact, evolving from our industry at a faster and a more cost-com-
petitive rate than ever before.

With regard to consolidation of bid protest forums, we know that
the current bid protest process has been the target of increasing
criticism from both Government and industry. It is our position
that the current protest procedures are only symptomatic of the
weaknesses of the procurement system, a system burdened by a
process that takes too long, costs too much and, unfortunately,
often results in adversarial relationships between the contractor
and its customers. Because H.R. 1670 addresses this larger picture,
ITAA supports its key provisions in this regard.

We are strongly supportive of the debriefing provisions in FASA
since we firmly believe that better debriefings will result in fewer
protests. As Mr. Leto mentioned, vendors understandably want to
know why they lost and if they were treated fairly. Timely and bet-
ter ]debrieﬁngs and better communications will help accomplish this
goal.
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We also support the consolidation of the 11 administrative tribu-
nals and the GAO and GSBCA into 1 independent board to resolve
contract disputes and bid protests.

Our Association has a bid protest reform task group that has
carefully reviewed all the pending bid protest proposals, and we
have decided that three provisions are essential to industry: one,
a stay or suspension of award so that if the protester wins the pro-
test he has a chance of winning the business; second, discovery, al-
though we support the use of reasonable limitations on the amount
of discovery; and, third, giving protesters the right to supplement
the agency record.

We are pleased to note that all of these key components are part
of H.R. 1670.

With regard to procurement integrity, ITAA enthusiastically sup-
ports the changes in the procurement integrity rules as contained
in H.R. 1670.

The provisions in this bill will focus on what we believe is the
truly critical element, and that is the information to be protected,
rather than relying on a complex system of certifications. As I stat-
ed, improved communications is essential, we believe, to the pro-
curement process; and the provisions you are recommending will
enhance greatly the communications process.

Finally, improvement of competition requirements. I would like
to comment briefly here. We have not had sufficient time to ad-
dress all the issues in changing to the current full and open com-
petition standard, but we understand the objectives the sponsors
hope to achieve, we believe, by this change; and we agree with it.

The move to maximum practicable competition complements the
more recent move from the lowest bidder meeting minimal require-
ments to best-value awards, which is widely applied in Government
and considers both technical merit and price. We remain concerned,
however, that it may not be practical to limit the number of compa-
nies and probably would not be desirable to arbitrarily limit the
number of companies who desire to bid or qualify for a specific so-
licitation.

We have a list of current unanswered questions, and we would
take this opportunity to request an opportunity to further discuss
and assess with the committee this competition change with you so
that we could fully understand its implications, agree with its
thrust and make appropriation comments and recommendations for
the committee to consider.

In closing, I would like to commend the authors. These are times
of change. We are happy that you are giving us a chance to be a
part of this change process, ang we thank you for this opportunity
to present our views.

Mr. CLINGER. Thank you.

[The prepared statement of Mr. Cooper follows:]

PREPARED STATEMENT OF MILTON COOPER, PRESIDENT, SYSTEMS GROUP, COMPUTER
SCIENCES CORPORATION, FOR THE INFORMATION TECHNOLOGY ASSOCIATION OF
AMERICA

Good morning, Chairmen Clinger and Chairman Spence and members of the Na-
tional Security and Government Reform and Oversight Committees. I am Milton E.
Cooper, President of the Systems Group of Computer Sciences Corporation, here
today on behalf of the Information Technology Association of America. ITAA rep-
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resents over 6000 direct and affiliate members across the country. These are infor-
mation technology companies who build information-based solutions for customers,
using computers, software, and communications. Many of these companies, like my
own, are vendors to the federal government.

These are exciting times in the federal marketplace. The reforms started with the
passage last year of the landmark Federal Acquisition Streamlining Act are continu-
ing at a rapid rate. ITAA is pleased with the bold, innovative, commercially-oriented

rovisions contained in your legislation, H.R. 1670, the Federal Acquisition Reform
ct. Although ITAA has not had an opportunity to consider its position on every
provision in the bill in time for this hearing, we are able to go on record as strongly
sufportin most of the provisions in H.R. 1670.
would like to review those provisions at this time.

GOVERNMENT RELIANCE ON THE PRIVATE SECTOR

While ITAA did not exist in 1955 when President Eisenhower signed the order
that eventually became OMB Circular A-76, support for this policy has been a pri-
mary position of the Association for its entire 34 year history. ITAA has been dis-
apg)inted that the intent of this policy—that the federal government rely on the pri-
vate sector to supply its products and services—has not been fully implemented
across all federal agencies. We, therefore, applaud its inclusion in HR. 1670. In
these times of government downsizing and budget reductions, contracting out,
outsourcing, or privatizing to the private sector is more necessary than ever. ITAA
believes that coSifying this provision could provide the needed additional authority
to see it fully implemented-—after 40 years.

COMMERCIAL ITEM ACQUISITION

ITAA testified before the House and Senate on several occasions in support of the
complete exemption of commercial items from the provisions of the Truth-in-Nego-
tiations Act, commonly referred to as TINA. While FASA offered some relief to its
burdensome requirements, the draft regulations issued this spring did not represent
Congressional direction and policy. They were overly complex, confusing, and, in the
end, offered little relief to vendors of commercial products.

ITAA, therefore, strongly endorses the bill's removal of commercial items from the
TINA requirement to provide certified cost and pricing data. Further, by couplin,
this provision with the deletion of the government’s right to audit transactiona
sales data provided by a contractor to support proposed prices, this bill removes the
single largest impediment to commercial contractors in offering their products and
services to the federal government.

ITAA commends you and the co-sponsors of this legislation for taking this bold,
but necessary step. By doing so, you will attract more commercial vendors to the
federal marketplace, cut costly delays and red tape, and best of all, give the federa]
government customer access to new and innovative products and services, faster and
more affordably than ever before.

CONSOLIDATION OF BID PROTEST FORA

ITAA recognizes that the current bid protest process has been the target of in-
creasing criticism from government and industry alike. It is our position that the
current protest procedures are symptomatic of the weaknesses of the procurement
system. This system is burdened by a process that takes too long, costs too much
and, unfortunately, often results in an adversarial relationship between contractors
and customers. Because H.R. 1670 addresses this larger picture, ITAA is ready to
suefort this key provision.

e were strongly supportive of the debriefing provisions in FASA, since we firmly
believe that better debriefings will result in fewer protests. With often millions of
dollars invested in a particular procurement, you can understand why vendors want
to know why they lost and if they were treated fairly. Timely debriefings and better
communications will help accomplish this goal.

Now ITAA supports the consolidation of the 11 administrative tribunals and the
GAO and GSBCA into one independent board to resolve contract disputes and bid
protests. We have a bid protest reform task group that has carefully reviewed pend-
ing bid protest pmgosals, and we decided as an Association that three provisions
were essential to industry:

¢ Suspension—the stay of an award, so that if the protector wins the protest, it
also has a chance of winning the business;

¢ Discovery—although we support the use of reasonable limitations on the
amount of discovery; and

¢ Augmentation—giving protectors the right to supplement the agency record.
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I am pleased to note that all of these key components are part of H.R. 1670. We
again commend the sponsors for their innovative effort to improve the procurement
process and yet allow contractors who have legitimate concerns to get a fair hearing
through the creation of the United States Board of Contract Appeals (USBCA.)

PROCUREMENT INTEGRITY

ITAA enthusiastically supports the changes in the Procurement Integrity rules as
contained in H.R. 1670. Tﬁe “chilling” eflect of this law caused by tﬁ? misunder-
standing of its provisions has had a detrimental effect on government-industry rela-
tionships. Fearful of being in violation of this complex statute, many government
officials have chosen to say as little as possible to industry.

The provision in H.R. 1670, which has had support of two Administrations, would
focus on the critical element—information that is to be protected—rather than rely
on a complex system of certifications. Because current law is so confusing, interpre-
tation varies greatly from agency to agency. This is particularly difficult %or vendors
operating government-wide. It seems to industry that the designation of a “procure-
ment official” at some agencies includes everyone except the person at the guard’s
desk. Improved communication is essential to the procurement process, and the pro-
w}'lsiions you are recommending will greatly enhance industry-government relation-
ships.

IMPROVEMENT OF COMPETITION REQUIREMENTS

Let me comment briefly on Title I, the competition aspect of the legislation. While
ITAA has not had sufficient time to address all the issues involved in changing from
the current “full and open” competition standard, we understand the objectives that
the sponsors hope to achieve by this change. The move to “maximum practicable
competition” complements the recent move from the “lowest bidder meeting minimal
requirements” to “best value” awards which considers both technical merit and price
in determining best value to the government, and, to more “commercial-like” con-
tractinf practices. Some member companies are concerned, however, with the proc-
ess of [imiting the number of companies who desire to bid or qualify for a specific
solicitation.

In our discussion of this provision, several questions were raised that we were
cun'enﬂy unable to answer, such as:

ow will companies compete for a place on the verified vendors list?
Will it be standardized across agencies?
To what segment of government-procured goods and services will these provi-
sions apply?
Will this limit the participation of smaller companies or new entrants?
What is the a}ipealpprocess for companies failing to gain or losing their status
on the qualified list?
One of our recommendations is that mandatory negotiated rulemaking be re-
uired so that industry can sit down with government regulation writers to discuss
this critical provision. ITAA would like to discuss this competition standard change
with you so that we can fully understand its potential impact on the IT industry.

There are many other provisions in H.R. 1670 which I do not have time to address
in my oral statement. ITAA has some specific recommendations that they would like
to direct to your staffs. We stand ready and willing to assist you in ensuring the
passage of H.R. 1670.

In closing, I would like to again commend the authors of H.R. 1670 for their bold
initiatives. These are indeed times of change, and with this legislation, you have
demonstrated the will to shape a better procurement process. H% 1670 recognizes
that as we move toward commercial-like procedures and increased use of commer-
cial products and services, changes are also needed in the traditional acquisition
process. ITAA believes that you have struck the right balance between streamlined

rocedures and a system that still offers opportunities and safeguards to competing

irms.
ITAA again thanks you for the opportunity to present our views.

Mr. CLINGER. I would thank all the panelists for complying with
our 5-minute rule. We appreciate that very much. Thank you for
your testimony. We welcome your offer to continue to work with us
as we fine tune this legislation in the weeks ahead.

At this time, I would like to recognize the cosponsor of this piece
of legislation, Chairman Spence.

Mr. SPENCE. Thank you, Mr. Chairman.
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I, too, want to thank all of you for your statements. I just have
one short question for Mr. Ebner and will allow time for others to
ask questions.

Mr. Ebner, what would be the benefit to the Government of re-
pealing recoupment of nonrecurring R&D costs?

Mr. EBNER. Well, Mr. Chairman, we believe that it would make
us more competitive in the international marketplace. That will re-
sult often in more units sold, which will in turn reduce the unit
price of those same units to the Federal Government. So we think
there is a definite financial benefit to DOD as well as the benefit
which derives to the whole Government, including our economic
baslf, of keeping us competitive in the international marketplace as
well.

Mr. SPENCE. Thank you.

Mr. CLINGER. Thank you very much,

I am pleased to recognize the ranking member of the Govern-
ment Reform Committee, Mrs. Collins.

Mrs. CoLLINS. Thank you, Mr. Chairman.

I looked at this bill in a very quick fashion, and I don’t have any
idea what this bill means by maximum practicable competition.
Could each of you define that for me please? Mr. Leto?

Mr. LETO. Let me start by qualifying my answer somewhat in
terms of my experience base.

I have spent 10 years working in the Federal Government apply-
ing my company to the Federal acquisition rules. Prior to that, I
spent 20 years in the commercial sector. And, frankly, companies
today divide their companies into two pieces. One piece of their
company deals with the Federal Government, because the rules for
acquisition are very, very different, and one with the commercial
marketplace.

Suffice it to say that in any major procurement I have ever been
involved in in the commercial marketplace, maximum practicable
competition means selecting a short list of very qualified bidders
and then putting those bid%ers to the rigors of a test to meet my
requirements as a buyer.

Wide-open competition in the Federal Government causes a lot
of things to occur. I routinely in my company spend anywhere from
a million dollars to $12 million bidding a procurement. By defini-
tion, some of the regulations and speci%cations that are embedded
in the procurement process or in the RFP itself, by definition, lim-
its the number of bidders that can play. When I have to spend $12
million to bid a procurement, there aren’t very many people want-
ing to belly up to that bar. By definition, it precludes participation
by small companies.

Mrs. CoLLINS. You did—give me your definition one more time.
Ylou clouded it with all the rest, $12 million. Tell me what it is,
please.

Mr. LeTo. I think maximum practicable competition is a rep-
resentation of several companies, not just one or two, who meet the
qualification tests that are mandated by a procurement. That qual-
ification test is embedded in the technical specs of that RFP, and
not all bidders are qualified to bid certain kinds of projects, and the
rule}f tobciftermine what those qualifications are need to be defined
in this bill.



51

Mrs. COLLINS. Mr. Ebner, would you define for me the maximum
practicable competition, what that means in this bill, please?

Mr. EBNER. I don’t know whether I can give you a precise defini-
tion, because I think that will depend on how it is implemented b
regulation, but I subscribe generally to what Mr. Leto said. I thin
it means allowing the marketplace that exists to determine who
the real competitors are.

We have in our business both a commercial side and a military
side, and all I can tell you is the manner in which we determine
what subcontractors or suppliers are going to be competitive for
components to our commercial aircraft is a lot different than what
we are required to do in terms of military procurements. It is sim-
pler, more efficient and more limited, but no less effective.

Mrs. CoLLINS. Mr. Cypert.

Mr. CYPERT. I would echo that same comment.

We are also heavily in the commercial marketplace, and essen-
tially what happens is you start off with a requirement and you are
looking for those companies long term that are going to meet over-
the-horizon requirements that you have and are going to be part,
essentially, of your production line, part of the infrastructure that
your company keeps in order to sell its products and services com-
mercially.

Once you establish that and find what that competitive level is
and hone that back in on your requirements, then you maintain
that and it becomes, in essence, this short list. You don’t go back
out time and time again exploring the marketplace unless you have
a requirement change.

The major difference I see there is defining your requirements
precisely, the terms around which you are going to do the procure-
ment, and then selecting those companies that are most qualified
for that and letting it roﬁ out of that process.

Mrs. COLLINS. So your definition of maximum practicable com-
petition is defining it properly. In order to get to that maximum
practical competition, you have to define what it is that it means.

Mr. EBNER. Yes.

Mrs. CoLLINS. Mr. Cooper.

Mr. COOPER. In my view, maximum practicable competition is an
outcome, not an initiation.

Mrs. COLLINS. Outcome.

Mr. CoOPER. And that outcome is the inclusion in the final com-
petitive process only of those bidding vendors who have a reason-
able opportunity to be awarded the business. I believe very stronﬁly
that it serves neither industry nor Government well to artificially
retain in a competitive environment companies who in fact have no
reasonable chance to win.

So if the outcome is targeted toward restricting your competition
to the maximum number of practicable winners, then I believe that
that is something that absolutely serves both Government and in-
dustry well. As I indicated in my comments, this is the area that
ITAA believes needs substantial additional discussion to determine
how you arrive at that outcome.

There is a process that leads to the proper outcome that I believe
both parties want, but it is that process, Mrs. Collins, that I think
needs additional discussion.
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Mrs. CoLLINS. Thank you very much.

We have by definition, or lack thereof, a short list. We say that
maximum practicable competition needs to be defined. We need to
define what the requirements are. We need to define who the real
competitors are, and now we talked about a targeted outcome. I
hope that we will be able to settle this in some kind of fashion be-
fore we pass this legislation.

I see the yellow %ilght is on and I yield back the balance of my
time, Mr. Chairman.

Mr. CLINGER. I thank the gentlelady.

Mrs. COLLINS. Now that we know what it means.

Mr. CLINGER. And, at this point I would like to recognize the
chairman of the Government Management Subcommittee, Mr.
Horn, the gentleman from California, for 5 minutes.

"Mr. HORN. Just a brief question. We all recognize our intent is
to decrease costs for Government and industry and ensure acquisi-
tion1 of quality products at reasonable prices. That has to be the

oal.

g I have listened with care to your testimony and each of you have
heard the other. Are there any points that were made by other
members of the panel that any of you—with which you disagree?

I am just curious. You have heard each other. So you are united
on what each other has said here?

Mr. COOPER. I believe so.

Mr. HoORN. I see heads nodding up and down. In India that might
mean no, but here it means yes.

Now, then the question is, given the time situation, is there any-
thing else that comes to minsl that you think will help us achieve
that basic goal? Quality products, reasonable prices, simplification
of the process. What else comes to mind that we haven’t gotten into
this morning?

Nothing comes to mind. OK.

Obviously, when you go back and talk to your staffs, we would
like to hear any ideas you have. This is not expected to be defini-
tive.

You are absolutely right on the certification problem. That is
going to be a very difficult issue to deal with.

Mr. CYPERT. One issue that does come to mind is the point of
open discussion between Government and industry on the require-
ments issues. It seems like when we have an opportunity to sit
down and discuss the requirements and to find what the require-
ment base is going to be where, we understand it on both sides,
both what is going to be imposed and what is going to be built
leads us into a position where not only is the process shortened,
but the response is better, it is more on target, you can get to the
price and the performance that you want. And so we think that if
we could move toward this open discussion process, it would great-
ly help the procurement process.

Mr. HORN. Very good.

Any other comments?

If not, I thank you all for coming. We appreciate the advice.

Mr. CLINGER. I thank the gentleman.

And now I am pleased to recognize the gentlelady from New
York, the ranking member of the Government Management Sub-
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committee, Mrs. Maloney, and announce that I would next recog-
nize Mr. Bateman, and then Mrs. Harman.

Mrs. MALONEY. I would like to thank you all for your testimony
and ask you, the current standard of full and open competition, has
it progided all of you a fair opportunity to compete for Federal con-
tracts?

Mr. COOPER. May I start?

Mrs. MALONEY. Yes.

Mr. COOPER. I believe the answer—and now I have not my ITAA
hat on, I have CSC—the answer is yes. But the range of goods and
services that the Government procures makes that answer quite
different, I believe, if you were able to query every industry head
who sells or desires to sell. That I believe is the complexity of the
issue.

Mrs. MALONEY. But doesn’t the current system of full and open
competition provide the Government with the latitude to eliminate
busine?sses or bidders that are not capable of meeting the require-
ments?

Mr. LET0. Could I respond to that?

Mrs. MALONEY. Sure. It is an open question to anyone.

Mr. LETO. I think the process is in place to allow that to occur,
but the process occurs only after you are well into the procurement
cycle, and you are literally, you are literally precluded from con-
tinuing to the basis of an assessment of your bid as either not
meeting the specification, or outside the cost thresholds. And as a
consequence, before that ever occurs, a lot of money is spent, both
on behalf of the Government and on behalf of the private sectors
participating in these bids.

Mrs. MALONEY. You are precluded because of—what did you say?
You are not meeting the cost and you don’t have—the two reasons
that you gave?

Mr. LETO. Typically when companies are excluded from continu-
ing to participate in a bid in an open competition, that participa-
tion ceases well into the competition when it is determined by the
Government that the bidder is not qualified to continue in the bid,
either because they can’t meet the technical specifications, or they
are outside of the boundaries of the cost thresholds; or their man-
ggexfpent volume doesn’t comply with what the Government is look-
ing for.

When that decision is made, typically that company has sper:it an
awful lot of money at that point in time participating in the bid
process. Many of these decisions could be made right up front.

Mrs. MALONEY. Have you ever been precluded from bidding on
a Government contract? Have they said that you were not quali-
fied, that you did not meet the criteria?

Mr. LETO. Yes.

Mrs. MALONEY. Do you feel that it was unfair?

Mr. LETO. It was just prior to going to BAFO when I had already
spent hundreds of thousands of dollars, and 1 was offended by it.
Had I been told that at the front end, I would not have continued
to participate. I don’t routinely bid contracts that I don’t think I
have a high probability to win. Our bid and proposal dollars are
very precious to us.
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Mrs. MALONEY. But wouldn’t you agree that it is a great deal of
power for someone to decide what is the maximum practical com-
petition since no one—all of you had a different definition.

My question is, do you think it would be better if Government,
or that we defined it in this legislation as opposed to leaving it up
to the administration or to each different contracting officer that
may have a different standard? Don’t 